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THE THEORY OF JUDICIAL DECISION 


I 


THe MATERIALS OF JUDICIAL DECISION * 


HERE are many signs that our law is on the eve of a period 

of creative activity analogous to the two classical creative 

eras in our legal history — the seventeenth century, which made 
the feudal land law of medieval England into a system which 
could go round the world in the nineteenth century, and the time 
just after the Revolution when English legal institutions and 
English legal doctrines were made over to conform to an ideal 
of American society by a criterion of applicability to American 
conditions. In each of these creative eras lawyers had a lively 
faith that they could do things by conscious effort intelligently 
directed. In each they were guided by a philosophical theory of 
natural law. In each they turned to comparative law to give 
concrete content to abstract ideas of natural law. In each they 
sought to bring the legal and the moral into accord, and thus 
brought into our legal materials much from outside of the law. 
One has but to read the proceedings of our bar associations to 
perceive a revival of faith in the efficacy of effort which is in 
marked contrast with the juristic pessimism of a generation ago. 





1 The first of three lectures delivered before the Bar Association of the City 
of New York on January 9, January 17 and January 23, 1923. 
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Interest in philosophy of law, which was the foundation of legal 
studies when Marshall and Kent and Story were preparing for 
the bar, is notably reviving in all English-speaking lands. Com- 
parative law is taking on new life and the American Bar Asso- 
ciation maintains a section devoted to that subject. In such a 
period of creative activity, what we do will. be conditioned for 
the most part by the materials with which we must work and 
the juristic tools with which we work upon them. For except 
as an act of omnipotence, creation is not the making of some- 
thing out of nothing. In legal history it is the reshaping of 
traditional legal materials, the bringing in of other materials 
from without and the adaptation of these materials as a whole 
to the securing of human claims and satisfaction of human wants 
under new conditions of life in civilized society. If we are to 
proceed wisely in this creative juristic activity in the complex 
social organization of today, we must study scientifically the 
legal materials that have come down to us from the last century. 
We must understand clearly what we have to do with them. We 
must consider critically the means of shaping, developing, and 
applying them and of supplementing them by materials from 
without. We must learn them, not merely as they were and 
as they seem to be, but as they may be when we have discovered 
their possibilities in relation to what we seek to do by means 
of them. 

History of a system of law is in large part a history of borrow- 
ings of legal materials from other legal systems and of assimila- 
tions of materials from outside of the law. In the history of 
Anglo-American law there are successive borrowings and adap- 
tations from Roman law, e.g., the rules as to title by occupation, 
from the canon law, e.g., in our law and practice as to marriage 
and divorce, from the modern Roman law and Continental codes, 
é.g., in our law of riparian rights, and from the commercial law 
of Continental Europe, as one may see in any of Story’s books on 
commercial law or in the decisions of Mansfield and his brethren 
or of Kent when our commercial law was formative. Likewise 
there are successive assimilations and adaptations from outside 
of the law — from the Frankish administrative régime, as in the 
case of the jury; from the sixteenth and seventeenth-century 
Continental administrative régime, as in the common law of 
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misdemeanors through the Star Chamber; from scholasticism in 
the fourteenth and fifteenth centuries, as in the Aristotelian 
theory of common-law maxims in Fortescue and Littleton; from 
sixteenth-century casuist literature in equity as shown in Doctor 
and Student; from the law-of-nature philosophy in the seven- 
teenth century, as in the doctrine of reformation where there 
has been defective execution of an attempt to perform a moral 
duty; from the general usage of the mercantile world, as in the 
law merchant; and from current custom of the time and place, 
as in the British law as to the crossing of checks, or our American 
mining law. In all these cases it is the form and shape that has 
been made, not the content. The content was found, the form 
was given authoritatively. The creative process consisted in 
going outside of the legal materials of the time and place, or 
even outside of the law, and selecting something which was then 
combined with or added to the existing materials, or the existing 
methods of developing and applying those materials, and gradu- 
ally given form as a legal precept or legal institution or legal 
doctrine. In Jhering’s apt phrase the process is one of juristic 
chemistry. The chemist does not make the chemicals which go 
into his test tube. He selects them and combines them for some 
purpose and his purpose-thus gives form to the result. 

Most of the discussion as to the nature of law which has been 
the staple of Anglo-American writing on jurisprudence has suf- 
fered from an initial false assumption that “law” is a single 
simple conception; that the one short word has one simple 
analytically-ascertainable meaning. As one reads the voluminous 
literature upon this subject he soon feels that the disputants 
are speaking of different things, although calling them by one 
name. Each jurist has assumed that there is one simple ultimate 
conception of law, that it may be identified by analysis of 
existing legal institutions or of legal institutions of developed 
political societies, or by generalizing from legal history, or by 
philosophy, and that those who reach results different from his 
have erred in their choice of method or in their choice of materials 
to which to apply their method. All take for granted that they 
are talking about the same thing; that there is a single definite 
something called “the law ” to be reached and apprehended by 
some one absolute method. 





644 HARVARD LAW REVIEW 


It is true many have seen that the word “law” has different 
meanings in general usage from the more precisely limited sense 
with which alone we are concerned in jurisprudence. In the 
Platonic Minos, the companion to whom Socrates addresses his 
question, “‘ What is law? ” counters at once with “ What sort of 
law is it about which you ask?” But Socrates overwhelms him 
by asking whether law differs from law in the very respect of 
being law, as if gold should differ from gold in being gold. In 
the Middle Ages a distinction between rules of law and customs 
is presented constantly. But as lawyers come to be governed 
by the ideas, or at least the language of the Roman texts, the two 
- geem to be embraced in the one idea of “ law.” Ideas of natural 
law confirm this mode of thought, which comes from the identifi- 
cation of law and morals in the natural law of the Roman jurists 
and goes back to ambiguities in Greek philosophical thinking, 
at a time when law was not in the hands of professional lawyers 
and legal precepts had not been differentiated clearly from 
traditional religious customs, settled social habits, and general 
philosophical ideas of the just. To Suarez, in the beginning of 
the seventeenth century, the actual legal precepts that obtained 
in contemporary Spain, the precepts of Roman law not in force 
in Spain which it seemed to him ought to obtain, practical 
morality, and the dictates of reason and conscience were all parts 
of a universal system of law. The critical analysis of nineteenth- 
century jurists gradually dispelled this way of thinking. Austin 
distinguishes laws properly so-called from laws improperly so- 
called, for example, by metaphor or analogy. Holland distin- 
guishes law as a rule of conduct from law as the order of the 
universe. And although historical jurists are wont to include all 
social control in their conception of law, the tendency of recent 
thinking has been to confine the term to that part of social 
control which is achieved through the agency of politically 
organized society. 

Even so limited, however, law is by no means so simple a 
conception as has been assumed. Bentham says that “law” is 
a collective term which can mean no more nor less than “ the 
sum total of a number of individual laws taken together,” and 
that “a law” is a command or the revocation of a command. 
But this is too simple for the actual phenomena for which we 
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must frame our theory. In truth no fewer than three quite dis- 
tinct things are included in the idea of law, even limited as the 
analytical jurists have limited it, namely to the apparatus by 
which tribunals actually decide controversies in modern societies. 
Sometimes the jurist has one of these before his mind, some- 
times some two of them, sometimes all three. Much of the 
controversy as to the nature of law turns on which one of these 
is to be taken as the type and as standing for the whole. These 
three elements that make up the whole of what we call law are: 
(1) a number of legal precepts more or less defined, the element 
to which Bentham referred when he said that law was an aggre- 
gate of laws; (2) a body of traditional ideas as to how legal 
precepts should be interpreted and applied and causes decided, 
and a traditional technique of developing and applying legal 
precepts whereby these precepts are eked out, extended, re- 
stricted, and adapted to the exigencies of administration of 
justice; (3) a body of philosophical, political, and ethical ideas 
as to the end of law, and as to what legal precepts should be in 
view thereof, held consciously or subconsciously, with reference 
to which legal precepts and the traditional ideas of application 
and decision and the traditional technique are continually re- 
shaped and given new content or new application. 

It will be worth while to give some examples of each element. 

Legal precepts are the type of which we think first. But 
legal precepts are not all of one kind. For example: In our 
law a promise made by one person to another is not enforceable 
unless put in the prescribed form of a sealed instrument or made 
in exchange for some promise or other act which the law pro- 
nounces “consideration.” That is, the law attaches definite 
legal consequences to the definite detailed facts of promise in 
a writing sealed, signed, and delivered, or of a promise in ex- 
change for a promise or other act to which the promisor therein 
was not theretofore bound. This type of legal precept may be 
called a rule or a rule of law. Again, as a general proposition in 
modern law, there is no legal liability to repair a loss suffered by 
another unless the person held liable has been at fault. Here no 
definite detailed legal result is attached to a definite detailed 
state of facts. Instead the legal system lays down a sweeping 
generalization as an authoritative premise for judicial and juristic 
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reasoning where rules of law are wanting or inapplicable or in- 
convenient. This type of legal precept may be called a principle. 
Again, at common law a bailment is a delivery of a chattel to 
some person for some special purpose which defines the duties 
of the parties with respect thereto. Here there is much more 
than a single definite legal result or a set of definite results 
attaching to a narrowly defined set of facts. A generalized type. 
of situation of fact is defined and established. Particular states 
of fact are to be referred to this type. If they come within the 
defined limits, a series of rules or even of standards become 
applicable. . If the facts of a given controversy do not come 
wholly within the limits of the established type, a basis is 
afforded for deducing a rule from its logical presuppositions. 
In such cases the legal precept is dependent upon a legal con- 
ception. Again, one who is engaged in a course of conduct is 
bound to act with due care under the circumstances of his acting, 
and must make reparation for any damage that results from his 
failure to adhere to that standard. But no definite, detailed 
set of facts will inevitably entail such liability. Within certain 
limits the trier of fact must determine with reference to the 
circumstances surrounding each action whether that particular 
bit of action was carried on with “ due care.” And he is to do 
so not from any legal knowledge, but from his sense of what 
is fair and reasonable, derived from his experience of the conduct 
and the opinions of ordinary prudent men in the community. 
In such cases the legal precept in its application is dependent 
upon a legal standard. Thus it will be seen that the legal precept 
itself is not a simple institution. 

Let us put some examples of the second element that goes 
to make up the law. In our legal system we have a good 
example in the doctrine as to the force of judicial decisions 
as affecting judicial decision of subsequent cases. It is almost 
impossible for the common-law lawyer and the civilian to under- 
stand each other in this connection. In fact our practice and the 
practice of the Roman-law world are not so far apart as legal 
theory makes them seem to be. We by no means attach as much 
force to a single decision as we purport to do in theory. Even 
the House of Lords, which purports never to overrule its deci- 
sions, on occasion deals with them so astutely as to deprive them 
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of practical efficacy as a form of law. On the other hand, in 
Continental Europe a judicial decision tends to become the 
starting point of a settled course of decision, which in some 
countries is recognized as customary law having the force of a 
form of law, and in other countries is acquiring that effect -in 
practice. But if the results are coming in their broader features 
to be much alike, the modes of thought are wholly unlike, and 
these modes of thought have decisive effect upon the adminis- 
tration of justice. 

Another example may be seen in the attitude of legal systems 
toward specific and substituted redress. With us, substituted 
redress is the normal type; specific redress is exceptional and 
reserved for cases for which the former is not adequate. To 
the civilian, specific redress is the normal type; substituted re- 
dress is to be used only in cases in which specific redress is not 
practicable or would operate inequitably. Again, to us these 
two types of remedy are so distinct that we think of them com- 
monly as calling for distinct types of proceeding. But the civilian 
conceives of the proceeding in terms of the right asserted, not 
of the remedy sought, and so thinks only of what is the practical 
means of giving effect to that right. In other words, we think 
procedurally in terms of the remedy; the civilian thinks in terms 
of the asserted right. 

A third example may be seen in the difference between civil- 
law and common-law thinking as to statutes. According to the 
orthodox view of our law a statute is something exceptional, 
something introduced into the general body of the common law 
without any necessary or systematic relation thereto, in order to 
meet some special situation, and hence governing that situation 
only. With us a statute, unless declaratory of the common law, 
gives only a rule. Hence statutes in derogation of the common 
law are to be construed strictly. Hence Lord Campbell’s Act 
is applied as if it were something anomalous and exceptional, 
although it is as universal in common-law jurisdictions as any 
legal institution can be. With the civilians, on the other hand, 
a statute is regarded as an expression of a principle, to go into 
the body of the law along with other legal precepts which also 
express principles. Hence the civilian reasons by analogy from 
a statutory provision the same as from any other legal rule. 
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Thus it is as easy for him to administer justice by a code as it is 
difficult —I had almost said impossible— for us. To him a 
series of code sections involves the same problems that a series 
of decisions involves for us. He fails to understand how we 
can treat the latter as giving a series of legal rules. We fail 
to see how he can administer justice by means of the former in 
the multitude of cases that do not come within the four corners 
of the text. 

Upon review of the three examples of the second element 
in the law, it will be seen that the characteristic feature in 
each is that they are not legal precepts; they are modes of 
looking at and handling and shaping legal precepts. They are 
mental habits governing judicial and juristic craftsmanship. It 
is true, one who sought to reduce the whole content of law 
to rules might say it is a rule of law that courts shall follow their 
past decisions and the analogy of their past decisions or of the 
past decisions of other common-law jurisdictions where their own 
are lacking. But such a rule is not a rule in the same sense as 
the rule that a will must have a certain number of witnesses, 
or that a promissory note must have words of negotiability in 
order to be negotiable, or that a malicious prosecution in order 
to be actionable must have been without probable cause. Nor | 
is it a principle in the same sense as the principle of tort liability 
as a corollary of fault, or the principle that no one is to be en- 
riched unjustly at another’s expense. The latter are authoritative 
premises for judicial reasoning. We use them as the civilian 
uses a text of a code or a text of the Digest. The accident that 
the common law of Continental Europe is in form legislation 
of an Emperor, while our common law is in form a body of 
reported decisions, obscures the identity of our analogical 
reasoning from common-law principles with the civilian’s inter- 
pretation of the Roman-law texts or of the provisions of a 
century-old code. The doctrine of precedents, on the other 
hand, is not something to be developed by analogy. It is not 
an authoritative premise from which to deduce grounds of deci- 
sion. It is by no means anything so simple as a rule or a 
principle. It is not a legal precept at all. It is a traditional 
art of judicial decision; a traditional technique of deciding with 
reference to judicial decision in the past; a traditional technique 
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of developing the grounds of decision of particular cases on the 
basis of reported judicial experience, just as ‘the civilian has a 
traditional art of construing legal texts and a traditional technique 
of developing the grounds of judicial decision therefrom. 

How much our doctrine of precedents differs from a mere 
rule to follow an established course of decision on a given point 
of law may be seen by comparing our mode of applying pre- 
cedents with the French jurisprudence fixée. With us a pre- 
cedent will govern a case “on all fours.” But it may do much 
more. We distinguish it and limit it, or we extend its application 
and develop its principle. The French, on the other hand, 
think only of a definite proposition as established by a settled 
course of judicial decision. Neither a decision nor a course of 
decision can lay down a general rule. The principles to be devel- 
oped are found elsewhere. In other words, the art of working 
with the materials of the legal system is no less different than 
the content of the materials themselves. 

Nor is there merely a legal precept that the remedy must be by 
action at law, and hence the relief must take the form of sub- 
stituted redress wherever that remedy will fully secure the 
interest legally recognized and delimited. A traditional art of 
remedial justice and a traditional technique of applying it, with 
a consequent judicial and professional attitude toward remedies, 
are the significant phenomena. This attitude determines our 
whole mode of approach to every new situation, and determines 
our application of legal rules, our development of legal principles, 
and our deductions from legal conceptions, quite as much as 
the content of the precepts for the time being. If one doubt 
this, let him note the attitude of our more conservative courts 
toward the declaratory judgment, which they feel somehow to 
be out of line with common-law ideas and so not due process 
of law. Let him note the halting development of preventive 
relief in case of injuries to personality, and the tendency of 
courts to say there is an adequate remedy at law in such cases, 
in. spite of the manifest impossibility of valuing feelings in money 
or restoring peace of mind by buying it on the market with 
damages. Let him note the almost pedantic squeamishness of 
courts about absolute certainty in all details as a requisite of 
specific enforcement of a contract. Let him note the ex post 
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facto attempts to put reason behind a historical prejudice in case 
of specific enforcement of contracts for construction or for con- 
tinuous performance. The point in each case is that we have 
developed an art of justice through money damages. We have 
a traditional technique of redressing injuries in this way. We 
hesitate to employ restitution or coercion of specific action or 
prevention until we are convinced that our common-law remedial 
technique will not suffice. Even in England, where jurisdictional 
and procedural lines between law and equity have been gone for 
half a century, the courts as late as 1922 were hesitating about 
using injunctions in any way out of the usual course of practice. 
This attitude colors our whole administration of justice, and 
makes it possible for Lord Coke and Mr. Justice Holmes and the 
Supreme Court of New Hampshire to tell us that the promissee 
in a contract has no legal claim to performance but only to 
damages for non-performance. The civilian, trained to a wholly 
different technique of an action for fulfilment of the engagement 
and execution in natura, conceives of the obligation in a wholly 
different way. 3 

How thoroughly such things determine the effective content 
and application of legal precepts may be seen in American ju- 
dicial handling of Lord Campbell’s Act. Look, for example, at 
the cases which deny to a non-resident defendant a right under 
the statute. The courts which so hold admit that the statute 
gives the action “in broad and comprehensive terms.” They 
admit that the language would include even alien non-resident 
widows, children, and parents. But, they say, in order for the 
statute to have such an operation the statute must be express. 
They say that to permit non-residents to claim advantage of 
the act would be to give it extraterritorial effect. It would allow 
the statute of one state to create a right in a person in another 
state. No one would think of saying that the Sales Act, or the 
Negotiable Instruments Law, which we feel in their main lines 
are declaratory of the common law, are given extraterritorial 
effect when non-residents or aliens are allowed to assert rights 
under their provisions. But Lord Campbell’s Act gives a right 
that did not exist at common law, and hence must be treated 
as something anomalous and exceptional. If one assaults 
another and merely injures him, the assailant must justify or 
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repair the injury. If, however, he succeeds in killing his victim 
and the latter’s dependents sue under the statute, it is not to be 
assumed that the aggression was what it appeared to be. The 
assailant need not justify; the dependents of the assailed must 
prove that it was wrongful. Such things flow so naturally from 
our traditional habits of thought that they do not appeal to the 
lawyer as anomalous. But let him try to convince students 
that they are reasonable and part of an enlightened system of 
administering justice, and he will perceive how truly Coke could 
speak of the “artificial reason and judgment of the law” as 
contrasted with “every man’s natural reason,” and how decisively 
that “ artificial reason and judgment ” is a part of the law itself. 
“To know rules of law,” says the Digest, “is not merely to 
understand the words, but as well their force and operation.” 
This force and operation are determined largely by the traditional 
technique of decision and traditional rules of art that determine 
how legal materials shall be looked at and how they shall be 
developed and applied. An account of law that overlooks this 
element, by confounding it with the aggregate of received legal 
precepts for the time being, gives an untrue picture of the actual 
phenomena. 

Turning now to the third element that goes to make up what 
we call “the law,” we may find an example in the criterion of 
applicability to American political and social conditions by which 
our courts judged English legal rules and institutions and doc- 
trines in the formative period of American law, in order to de- 
termine whether they were received as common law in the new 
world, and, in case they were not “ applicable” and were not 
received, to determine what should obtain in their place. Other 
examples may be seen in the conception of conformity to “ the 
nature of free government” or to “the nature of American 
institutions,” by which courts tried novel legislation and new 
means of securing newly pressing interests in the nineteenth 
century, and in the idea of liberty as a maximum of abstract 
individual free self-assertion by which decisions as to due process 
of law have been governed within a decade. How was the 
applicability of English legal precepts to American conditions 
to be determined? There were no rules defining it. That Eng- 
lish legal precepts were in force with us so far as they were 
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applicable, and only so far as applicable, was not a principle 
with any such historically-given definiteness of content as the 
principle that harm intentionally caused is actionable unless 
justified, through which courts and jurists have been writing a 
new chapter in our law of torts in the last generation. Nor was 
there any traditional technique of receiving the law of one 
country as the law of another which the courts could lay hold of 
and utilize in the making of American law. In fact they deter- 
mined what was applicable and what was not applicable to 
America by reference to an idealized picture of pioneer, rural, 
agricultural America of the fore part of the nineteenth century, 
and this picture became part of the law. 

Again, when our courts were called upon to perform the novel 
task of interpreting written constitutions and judging of legis- 
lative acts with reference to constitutional texts — something 
which they could not but feel was distinct in kind from the 
interpretation of statutes—they had no traditional technique 
at hand. The earlier cases in which judicial power over un- 
constitutional legislation was established were cases of attempted 
exercise of legislative power in contravention of express pre- 
cepts. But presently the “spirit ” of constitutional texts or the 
“spirit ” of constitutions began to be invoked, and it became 
necessary to give a content to abstract constitutional formulas 
exactly as the civilian has had to give a content for modern 
- purposes to abstract oracular texts of the Roman books. Our 
traditional art of deciding had not been devised for such 
problems. Except for Coke’s exposition of Magna Carta and 
of the legislation of Edward I, there had been little to do in the 
way of building a system of legal precepts upon a foundation 
of authoritative texts. Moreover Coke’s Second Institute was 
in great part a political tract in the contest of the common-law 
lawyers with the Stuarts. The influence of Coke’s exposition 
of Magna Carta upon judicial application of our bills of rights 
is obvious. The most significant legal provisions of the bills 
of rights were taken from the Second Institute and represent an 
attempt to give to the natural rights of men a concrete content 
of the immemorial common-law rights of Englishmen, as set 
forth by Coke and Blackstone. Yet this historico-philosophical 
content, derived from seventeenth-century England and eight- 
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eenth-century France, could not be used, as it came to us, for a 
measure of American legislative power. Hence the courts fell 
back upon an idea of “the nature of free government” or the 
“ nature of American government ” or the “ nature of American 
institutions ” — an idealized picture of the legal and political 
institutions of pioneer America. 

Sometimes a caricature will bring out significant features more 
truly than a photograph. In 1863 the Supreme Court of Georgia 
had before it a case involving the constitutionality of a Con- 
federate conscription statute with reference to the Confederate 
constitution. In deciding this question the court assumed the 
political doctrine of States’ Rights as something fundamental, 
to which all legislation must needs conform, irrespective of con- 
stitutional texts. It was something running back of all texts 
which texts at most could but recognize and declare. A picture 
of the polity for which Southern statesmen had been contending 
in the bitter sectional political contests of the immediate past, 
put in terms of conformity to the nature of free government, 
was the basis of the court’s reasoning, and it was assumed that 
this picture stood for the spirit of the constitution, and obviated 
all need of searching for any special text. Compare with this the 
reasoning of the judges of the Court of Appeals in People v. 
Coler.* In that case the judicial discussion on a question of due 
process of law, as applicable to social legislation for twentieth- 
century metropolitan New York, begins with the proposition that 
the state governs best that governs least. A picture of a pioneer, 
rural, agricultural society, needing little social control and 
nothing of what we have come to call social legislation, was a 
controlling factor in the result. 

Again, when in the last quarter of the nineteenth century our 
courts were called upon with increasing frequency to pass on 
the validity of social legislation, in the transition from pioneer, 
rural, agricultural America to the urban, industrial America of 
today, they turned to an idealized picture of the economic order 
with which they were familiar, the principles of which had been 





2 Jeffers v. Fair, 33 Ga. 347, 365-366 (1862). 

8 166 N. Y. 1, 59 N. E. 716 (1901). See O’Brien, J., pp. 16-18, Landon, J., 
Pp. 23-25. See also Ives v. South Buffalo R. Co., 201 N. Y. 271, 285-287, 293- 
295, 04 N. E. 431 (1011). ; 
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set forth by the classical political economists. They pictured 
an ideal society in which there was a maximum of abstract in- 
dividual self-assertion. This was “liberty” as secured in the 
Fourteenth Amendment. Hence all limitation upon abstract, 
free self-assertion, all derogation from a maximum of free self- 
assertion, was presumably arbitrary. Such legislation sought 
vainly to turn back the current of legal progress in its steady 
flow from status to contract, and hence was not due process of 
law. With such a picture of the social order and the end of 
law before it as the basis of its conclusion, more than one court 
declaimed against legislation forbidding the payment of wages 
in orders on a company store as subversive of the abstract liberty 
of the workman, reducing him to the position of the infant, the 
lunatic, and the felon, and arbitrarily setting up a status of 
laborer in a world which had moved to a régime of contract. 

To take an example that is no longer controversial, note how 
such pictures of the social and political order and reference of 
legal questions thereto, dictated the divergent conclusions of 
the judges in the Dred Scott case. For we deceive ourselves 
grossly when we devise theories of law or theories of judicial 
decision that exclude such things from “ the law.” When such 
ideal pictures have acquired a certain fixity in the judicial and 
professional tradition they are part of “the law ” quite as much 
as legal precepts. Indeed, they give the latter their living con- 
tent and in all difficult cases are the ultimate basis of choosing, 
shaping, and applying legal materials in the decision of con- 
troversies. When we seek to exclude them from our formal 
conception of law we not only attempt to exclude phenomena 
of the highest significance for the understanding of the actual 
functioning of judicial justice, but, as things are, we do the courts 
much wrong by laying them open to the charge of deciding law- 
lessly when they do what they must do, and what courts have 
always been compelled to do, in administering justice according 
to law. 

To recognize that the traditional technique of deciding cases 
and the traditional or reasonably fixed professional pictures for 
the time being of the legal and social order and of the end of 
law are part of the law, need not impair the certainty and 
predicability which are demanded for the general security. 
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Rightly used, the recognition of these elements makes for a real, 
as distinguished from an illusory, certainty. It is futile to try 
to conceal the vital réle of these elements in the actual work 
of the tribunals. To insist upon a theory which ignores them as 
the explanation of a process in which they visibly control invites 
ignorant attacks upon the courts and must in the end impair 
lay confidence in our judicial institutions much more than frank 
recognition of the facts and endeavor to give a scientific 
account of them. For courts and jurists have always proceeded 
on the basis of something more than the formal body of legal 
precepts for the time being. Even the analytical jurist, whose 
boast is that he goes wholly and exclusively upon the actual 
rules that in fact obtain in the courts in modern states, in prac- 
tice imports into his science an ideal pattern of what those rules 
should be which determines all his results. The “ law-that-is ” 
in the sense of the analytical jurist is an illusion. Representing 
to himself the whole body of legal precepts, as made at one stroke 
on a logical plan to which it conforms in every detail, he sets out 
to discover this plan by analysis. What he does is to set up a 
plan which will explain as much as possible of the actual phe- 
nomena of the administration of justice, and to criticize the un- 
explained remainder for logical inconsistency therewith. 

Such books as Gray on Restraints on the Alienation of 
Property, or Gray on the Rule Against Perpetuities, do not 
state the legal precepts that actually obtain just as they actually 
obtain in any one jurisdiction at any one exact time. They set 
forth the author’s conception of what legal precepts ought to 
obtain in an ideal common-law jurisdiction, in which there was 
an ideal, logically-interdependent body of legal precepts upon 
these subjects, logically deducible from the classical common- 
law authorities. No such system exists anywhere, nor did it 
ever exist. Yet the picture is of the highest utility for the ad- 
ministration of justice according to law, and should any court 
decide a particular cause in a way that is out of harmony with 
this picture we are likely to feel and say that the decision “ is 
not law,” although we recognize that it will almost certainly be 
followed by the court which rendered it. Nor are analytical 
patterns, such as the nineteenth-century judges usually had be- 
fore them in deciding upon matters of commercial law and of the 
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law of property, the only ideal pictures which have done good 
service. A historical picture of an idea of right or an idea of 
liberty progressively unfolding or realizing itself in human ex- 
perience in civilized society and taking form in the legal precepts 
of the time, which are the culmination of historical development 
—so that the idea which is found by putting the classical 
common-law doctrine in an ideal form points out the line of legal 
development and gives us limits from which the law cannot 
depart — largely superseded the analytical picture in the last 
third of the nineteenth century and was often combined with it. 
In the formative period of our law a philosophical picture of an 
ideal body of rational principles, valid in all times in all places 
among all men, and expressing the qualities of man as a rational 
creature in a state of perfection, filled with a content of the 
actual legal precepts of the common law put in an ideal rational 
form, was a chief factor in giving direction to American legal 
development. At the end of the last century a wholly different 
philosophical picture of an ideal system of deductions from a 
fundamental, metaphysically-demonstrable datum of the con- 
scious free-willing individual, had come to play no mean rdle 
in our doctrines as to legal liability. 

A striking example of an idealized political picture of the 
existing social order made the basis of judicial action may be 
seen in the medieval English decisions, which assume as a matter 
of course and beyond controversy the absolute separation of 
temporal and spiritual power, and hence hold that acts of Par- 
liament attempting to deal with subjects which in the then 
understanding of men came within the purview of the spiritual 
power were “ impertinent to be observed.” 

Baron Parke gave us a classical statement of the analytical 
picture in Mirehouse v. Rennell,‘ and his insistence that results 
called for by analytical legal reasoning from the analogy of 
existing rules were not to be rejected because they seemed less 
convenient and reasonable than other results otherwise obtain- 
able, was no doubt due to reaction from the picture of a wholly 
rational system of ideal rules, to which actual legal precepts 
must be made to conform, which had obtained a generation 
before. Lord Justice Fry shows us the historical picture in action 


#1 Cl. & Fin. 527 (1833). 
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in Cochrane v. Moore.’ We may see the eighteenth-century 
philosophical picture used as the basis of judicial reasoning in 
the opinion of Chief Justice Marshall in Ogden v. Saunders.* 
The metaphysical picture is behind the dogma of no liability 
without undertaking or fault —i.e., except as a result of exercise 
of the free will — which has been the basis of judicial objection 
to workmen’s compensation laws. To a certain extent these 
pictures overlap or have common elements. In truth they are 
but details of broader idealized pictures of the social order 
and of the end of law, the main lines of which, in any given time 
and place, are as well fixed as those of the body of legal pre- 
cepts and of the traditional rules of art and technique of decision. 

Ideal pictures of the social order and of the end of law are 
means of directing and organizing the growth of law so as to 
maintain the general security. Courts and lawyers may not 
ignore the demand for stability even in periods of the most 
rapid growth. Equally, even in periods of exceptional legal 
stability, legal precepts gradually change their content if not 
their form, and are made to fit the changes that constantly go 
on in the social life that is to be governed by them. These 
changes take place by unconscious reshapings of legal precepts, 
or by conscious or unconscious borrowings or adaptings of ma- 
terials from other systems of law or from without the law. When 
such borrowings or adaptings are going on upon a large scale, or 
having gone on for a time the borrowed materials are to be, as 
it were, assimilated and incorporated into the general body of the 
law by a systematizing juristic science, ideal pictures of the 
social order are guides to lead growth into definite channels and 
insure a reasonable continuity and permanence in the develop- 
ment of rules and doctrines, or plans whereby to fix the starting 
points of systematic analyses and give a living content to what 
otherwise would be but abstract schematism. 

Why, then, have we sought so persistently to exclude such 
generally received or traditionally established ideal pictures of 
the social order, and consequent ideal patterns of the legal order, 
from our theory of law? In truth we have not always done so. 
Early in the last century Chief Justice Marshall reminded us 
that the founders of our legal polity “‘ were intimately acquainted 





5 25 Q. B. D. 57 (1890). 6 12 Wheat. (U. S.) 213 (1827). 
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with the writings of those wise and learned men whose treatises 
on the law of nature and nations have guided public opinion in 
the subjects of obligation and of contracts,” ’ and argued that 
the idea of natural law and hence of the legally binding force 
of the moral obligation of contract, maintained in these treatises, 
must be the basis of applying the contract clause in the federal 
constitution. Indeed, until well into the nineteenth century the 
law-of-nature theory prevailed universally among lawyers, and 
the law in the sense of the analytical jurist was taken to be but 
an imperfect reflection of an ultimate and universal natural law 
— that is, of an ideal of what law should be founded on rational 
consideration of human nature and a resulting picture of an ideal 
human society. One of the chief characteristics of the natural- 
law jurisprudence is its identification of law and morals; of 
what ought to be law, as the particular jurist sees it, with what 
is. This mode of thought was of the highest service in legal 
history, both in the classical era of Roman law and in seven- 
teenth and eighteenth-century law in western Europe. It led 
to an examination of the whole body of legal precepts with 
respect to its accord with reason and its relation to the end of 
law as conceived for an ideal human society, and to rejection of 
archaisms, reshaping of over-rigid rules, and development of 
broad principles to meet the requirements of the modern world. 
The strict law of the Middle Ages had ignored the moral aspect 
of conduct, asking only if the prescribed legal forms which called 
for the prescribed legal results had been duly followed. Hence 
in the seventeenth and eighteenth centuries there was a large 
infusion into the law of moral ideas from without. But in time 
this process had gone as far as was compatible with the general 
security. In the maturity of law a reaction set in. For a time 
the energies of jurists were directed toward systematizing and 
ordering and reducing to internal logical consistency the mass 
of assimilated materials. 

Reaction from the seventeenth- and eighteenth-century identi- 
fication of law and morals is a marked feature of every type 
of nineteenth-century juristic thought. The metaphysical 
jurists contrasted them. ‘The historical jurists conceived that 
morals were potential law, but that law was not to be made 





7 Ogden v. Saunders, 12 Wheat. (U. S.) 213, 353-354 (1827). 
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consciously and deliberately upon an ideal moral pattern, nor 
was the moral to be authoritatively translated into law. The 
idea of right would realize itself in experience of conduct and 
experience of decision, and judges and jurists would formulate 
that experience in legal precepts as part of a spontaneous process 
of development. The analytical jurists whose influence has been 
chiefly in England and America insisted rigidly on keeping law 
and morals apart. Only the legal precepts which had actually 
received the stamp of the state’s authority and were enforced 
in tribunals were law. Everything else was matter for a sepa- 
rate science of legislation, or for ethics. They were zealous 
to show that one might have a legal right that was morally 
wrong. They were never weary of refuting the proposition that 
a legal right is not a right if it is not right. This mode of 
thinking bore fruit in the mechanical jurisprudence of concep- 
tions which was at its height in this country about 1875. All 
this made in its day for sound thinking, and was a needed cor- 
rective of the loose notions as to the basis of legal obligation 
in the inherent moral force of the abstractly just precept, the 
individual conscience as the measure of all moral and hence of 
all legal obligation, and the possibility of devising a perfect 
code by reasoning from purely moral premises quite independent 
of historical legal materials and as if there had been no legal 
past, with which the eighteenth-century treatises are filled. 
But after the manner of reactions it went much too far. In 
the words of Judge Dillon, “‘ Ethical considerations can no more 
be excluded from the administration of justice than one can 
exclude the vital air from his room and live.” Even Austin’s 
analytical conception of legal duty is not a conception found in 
the law by analysis. It is a conception taken over into the 
law from ethics and but partially legalized. Historically it 
goes back to the Stoic conception of the course of conduct 
which accords with nature —that is, with ideal perfection — 
the conduct of a perfect man because he is perfect. Roman 
lawyers made this a legal conception in effect, but they never 
discuss it as such. In form it remains a purely moral concep- 
tion throughout Roman legal literature. Thinking of it as a 
moral conception, Roman lawyers gave it a legal content. This 
bit of history is repeated in English law, as one may see readily 
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in the old cases in English equity and in the pages of Doctor 
and Student. We must recognize today that Austin’s rigid 
setting off of what he called law from the ideal of law, has 
proved a disservice to jurisprudence in blinding us for half a 
century to factors of the first moment in the actual working of 
the legal order. It has led to a merely superficial certainty; 
to a belief in a mechanical, logical application of fixed legal 
precepts in the teeth of the facts: It has led today to a con- 
dition of groping for method where, if we had recognized what 
we were doing, we might have utilized the experience of our 
classical period, the period before the Civil War, and might by 
this time have been acting much more intelligently. 

' Law, then, is not the simple thing that we sought to make 
it in our legal theory in the last century. It is not something 
established definitely and absolutely by the will of the sovereign. 
It is not something given absolutely by logic on a basis of 
authority, nor revealed absolutely and definitely by history, nor 
deducible infallibly from an absolute, fundamental metaphysi- 
cally-given datum. It is a highly complex aggregate, arising 
socially from the attempt of men in politically organized society 
to satisfy the claims involved in civilized social life so far as 
they may be satisfied by a systematic ordering of conduct and 
adjustment of relations. Looking at law in this way we per- 
ceive at once how change takes place continually without our 
being aware of it. “No,” says Mr. Dooley, speaking of the 
decadence of Greece, ‘“‘ on account iv th’ fluctuations in rint an’ 
throuble with th’ landlord it isn’t safe to presoom that th’ same 
fam’ly always lives in th’ wan house.” Because names and 
forms remain the same it does not follow that the content of 
the law is constant. Modification of the current ideal picture of 
the social order by which judges are governed in choosing analo- 
gies, in developing principles, and in applying rules, may change 
the law in action profoundly within a generation while the out- 
ward forms remain the same. 

Nor is this all. New forms of legal precepts arise gradually 
and unnoticed below the surface, and before legal theory is 
aware of it become established in all but legal theory, and in time 
compel legal theory itself to recognize them. In this process, 
too, a political ideal picture of the social order penetrating the 
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law from without, and little by little replacing, or at least re- 
touching, the lawyer’s traditional picture of the end of law, is 
a large factor. To take an example from legal history which 
cannot be controversial, witness the way in which the adminis- 
trative power of the Roman Senate to issue directions to magis- 
trates became a legislative power, so that senatusconsulta could 
be enumerated as forms of law along with Jeges ; witness the way 
in which the Emperor’s speech to the Senate.proposing a senatus- 
consultum came to be thought of as the law and spoken of as . 
the law even by lawyers, as if we should think of the President’s 
message proposing legislation as the law rather than the formal 
act of Congress; witness the way in which the Emperor’s execu- 
tive directions to administrative officials came to be a form of 
law (mandata). Presently lawyers generalized this into a legal 
principle that the will of the Emperor had the force of law, and 
found a legal basis for it in the lex regia, which originally had 
quite a different scope, and did not serve as a legal foundation 
for imperial law-making till it had come to be an empty form. 
Compare with these the continually increasing importance of 
administrative rules in contemporary America, the growing vol- 
ume of so-called statutory rules and orders in England, the 
tendency of legislation to enact a mere skeleton, leaving the 
details actually governing the conduct of enterprises to be fixed 
by administrative regulation, and the tendency of common 
speech to speak of administrative interpretations as law. Pop- 
ular speech is sometimes much nearer to reality than legal 
theory. It is quite possible that, new forms of law may be grow- 
ing up under our eyes of which our science of law is blindly 
ignorant. 

But be this as it may, the element of most enduring effect 
in legal development is professional and judicial ideals of 
the social and legal order. In the transition to a new stage of 
growth the key to our problem is here. We need to study these 
ideals scientifically instead of ignoring them. We need to learn 
whence they are derived, how they take form, and how they are 
used. If we would avoid the temporary return to Oriental. jus- 
tice which has been so marked a feature of periods of legal 
growth in the past, and is suggested today by the continual 
development of administrative jurisdiction in the United States 
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and in England, we must learn how to supply substantially the 
same ideal picture of the social order to all our judicial magis- 
trates, and to make it the best, the most critical, and the most 
complete that is compatible with social progress. We must learn 
where such pictures are to be resorted to and where not, and 
how to use them with intelligence and assurance. 

Roscoe Pound. 
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INDUCING BREACH OF CONTRACT 
I 


HE action for inducing breach of contract as we know it 
today is an ingénue in the law whose characteristics and 
limitations, in spite of its growing importance, have not yet been 
determined or agreed upon. Yet, modern as the present 
form of action may be, its family tree goes back to 
ancient times. In early Roman law the paterfamilias, as 
head of the Roman household of relatives, dependents, and 
slaves, was the responsible person who was entitled to bring 
the actio iniuriarum for violence committed upon or insults 
offered to his wife, children, slaves, or other members of his 
household; in truth an insult to a member of his household was 
only another form of insult to the paterfamilias himself. In 
the very early days it was the paterfamilias, and only the pater- 
familias, who was entitled to bring the action for recovery. As 
time went on and the various dependent members of the family 
were gradually emancipated or won some measure of indepen- 
dence, the law came to allow the individual injured, if a free 
man, to bring an actio directa for the iniuria which he had 
suffered; but even in the full maturity of Roman law there still 
remained the actio indirecta by which the paterfamilias was en- 
titled to bring a separate action of his own for insult offered to 
him through injury to his wife, his children, or his slaves.’ 
Bracton, writing in the reign of Henry III (1216-1272) and 
discussing various rights of action, takes over the ancient Roman 
idea bodily, and says: 


“ Likewise from one act or delict, several penal actions can arise and 
may be allowed to several persons just as to one; so that if injury has 
been done to some one through those who are under his power (such as a 
son, a daughter, or those who are of the household of another) and 
[if some one] shall have beaten, wounded or evilly treated a person 
in his service against the peace, there lies an actio directa for him 
who suffered the blows and wounds and the violence, in order that he 





1 See InsTITUTES, iv, 2,.3, 6. 
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may follow his own interest according to the estimate of the injury. 
Also, an actio indirecta lies for the lord in so far as it was to his 
interest not to be deprived of the services of his household servants 
nor of the labors of his slaves and of such like. Also an action arises 
on behalf of the lord on this account, if such men were struck or 
beaten as an insult to the lord himself, even if he was not deprived 
of the services and labors of his slaves. And so it might be to his 
interest to bring these actions either jointly or separately, sometimes 
because of one of these [reasons] and sometimes because of each, for 
example, as if he should say that he is unwilling to have sustained 
damage pro tanto or shame or disgrace pro tanto. . . ? 

“Moreover one suffers an injury, not only through his own person, 
but also through others whom he has in his household (in potestate), 
_as for instance through his children and his wife. So, a man could 
bring an action for injury done to his wife, but not vice versa. For 
it is proper that the wife should be defended by her husband; not the 
husband by the wife. And so one suffers injury through those whom he 
may have in his household, for instance his servants and his slaves, 
if violence should be done to them and they should be beaten, either 
because of the insult to him or because it was to his interest not to be 
deprived of their services.” * 


Bracton’s action is clearly the Roman law actio iniuriarum, the 
central and underlying idea of which was a compensation to the 
master for the insult given him through offering violence to a 
member of his household; the action lay regardless of whether 
loss of services resulted or not. 

Britton, writing after Bracton in 1277, disregarding the ancient 
origin of the action, saw only the injury to the master through 
his loss of the servant’s services. Consequently, he reached the 
conclusion that no action would lie unless the master could prove 
an actual loss of the servant’s services. 


“And if the plaintiff,’ he says, “ complains of a damage done to 
himself and to his men, or only on behalf of his men, the defendant 
may say that every man has a separate action; and in such cases we 
will that the plaintiffs recover nothing by their plaints beyond the 
damages which they can reasonably show they have sustained by the 
loss of the services of their men, who have been beaten or imprisoned, 
or so treated as to be incapable of service. And their action shall not 





2 3 Bracron, Tr. 1, f. 115. 
8 Ibid., Tr. 2, c. 36, f. 155. 
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be brought until after conviction of the trespass committed against 
the servants.” * 


Thus at the beginning of the fourteenth century the common law 
recognized an action for injury done to another’s servants; but 
as the Year Book cases show, the action was confined strictly to 
cases where actual violence was used,’ — “ verberaverit, vulner- 
averit, et male tractaverit contra pacem ” in the words of Bracton. 
Furthermore, this common law action of the master for loss of 
his servant’s services was distinct from the action of the servant 
for personal injuries; as Britton stated, it was based upon the 
injury and depended, therefore, not upon questions of contract, 
but upon proof of the relationship of master and servant, and 
applied to all those bound to render personal services.° 

In 1349 an additional remedy was created by statute. In 
that year, following the dearth of laborers arising from the Great 
Plague, was enacted the famous Ordinance of Labourers,’ in- 
troducing as the solution of the existing agricultural crisis a sys- 
tem of compulsory labor, whereby every person “ able in body 
and within the age of three-score years, not living in merchandize 
nor exercising any craft, nor having of his own whereof he may 
live, nor proper land ” was compelled by law to serve “ him which 
so shall him require” at wages fixed by law at the pre-Plague 
level. To prevent laborers from running away, Chapter Two of 
the Ordinance provided that: 


“If any reaper, mower, or other workman or servant, of what estate 
or condition that he be, retained in any man’s service, do depart from 
the said service without reasonable cause or licence, before the term 
agreed, he shall have pain of imprisonment. And that none under the 
same pain presume to receive or to retain any such in his service.” 


This enactment did not wipe away the preéxisting common law 
action for injuring another’s servants through violence; it created 





#1 Britton (Nichols), c. 27, f. 52. 

5 See, for example, Y. B. 11 Hen. IV. 23, 46. The case may be: found in 
Sayre, Cases on Lasor Law, 154. (Hereafter referred to as “ Sayre.”) 

6 Britton speaks of damage done to the plaintiff and to “ses hommes, ou 
soulement pur ses hommes.” So, the Rectster Brevrum speaks of damage done 
to one’s “homines et servientes.” (f. 102.) See also 21 Am. L. Rev. 765. 

7 23 Epw. III. See also the Stature or Lasourers, 25 Epw. III. For the 
texts of these and succeeding statutes, see SAYRE, 3 et seq. 
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an additional statutory remedy for enticing another’s servants 
with features quite distinct from those of the common law action.* 
Proof of violence on the part of the defendant was not required. 
Inasmuch, however, as service was under the statute made com- 
pulsory, it was not necessary in an action for enticement to prove 
any binding contract of service. It was sufficient to prove that 
the servant had been retained by the plaintiff, and that the de- 
fendant with knowledge had retained the servant in his service. 
“Tf a man retain my servant being in my service,” says Fitz- 
herbert in his New Natura Brevium,’ “whereby the servant 
departeth from me &c. and goeth to serve the other, I shall have 
an action against him who retained him, and against the servant, 
upon the Statute of 23 Ed. 3.” 

This statutory action for procurement or enticement, as well 
as the older common law action for violence, was enforced as an 
action of trepass. At first, as was proper, actions for procuring 
or enticing servants, where no violence was used, were brought 
only under the statute; but as time went on the distinction be- 
tween the two became more and more dimmed, and eventually 
lawyers and judges, badly confusing them, took little trouble to 


distinguish the one from the other. Finally, these two actions 
_ were swept into the capacious maw of the action on the case; and 
by the end of the eighteenth century we find the courts allowing 
an action at common law for the procurement or enticement of 
another’s servant, without requiring proof of any violence and 
with entire disregard of the origin or ancestry of the action.” 
Such was the state of the law in 1853. In that year with the 





8 See Y. B. 11 Hen. IV, 23, 46; Sayre, 154. 

® Page 167b. 

10 Thus in Blake v. Lanyon, 6 T. R. 221 (1795), the court allowed a recovery 
for continuing to employ another’s servant after notice and demand without the 
slightest reference to the Statute of Labourers, as though it were an ordinary 
common law action. It will be noted, however, that the service was not at will 
but that the servant was under contract for a definite piece of work; the court 
took pains to point out that “a person who contracts with another to do certain 
work for him is the servant of that other till the work is finished, and no other 
person can employ such servant to the prejudice of the first master.” Justice 
Coleridge, in discussing this case, said: “The true ground upon which this action 
was maintainable, if at all, was the Statute of Labourers, to which no reference 
was made.” Lumley v. Gye, 2 El. & Bl. 216, 252 (1853). Compare, also, Sykes 
v. Dixon, 9 Ad. & El. 693 (1839); Pilkington v. Scott, 15 M. & W. 657 (1846). 

Blackstone sums up the law of his time in 3 CoMMENTARIES, C. 8, p. 142. 
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decision of Lumley v. Gye a new doctrine was born. Prior to 
that time no court had ever gone so far as to hold that in general 
the procurement of a breach of contract constitutes a tort; the 
only procurement cases had been confined to procuring servants 
away from their masters, children from their parents, or wives 
from their husbands, i.e., enticing away dependent members of 
another’s household.” In Lumley v. Gye, an action for damages 
was brought upon the following state of facts: Miss Wagner, 
an opera singer of some distinction, had agreed with the plaintiff 
to sing in his theatre for a definite term and during that term 
not to sing elsewhere; the defendant, “‘ knowing the premises, and 
maliciously intending to injure plaintiff,” before the expiration 
of the term, enticed and procured Miss Wagner to refuse to per- 
form, as a result of which Miss Wagner failed to sing for the 
plaintiff. To a declaration stating these facts the defendant 
demurred. 

The decision of the case evidently rested upon two questions: 
(1) was Miss Wagner a “servant”; (2) if not, was the “ en- 
ticement ” principle broad enough to cover all those who had 
engaged to render personal service even though they could not be 
called “ servants ” ? 

The defense argued that a dramatic artiste is not a servant in 
any sense; and that the action for enticing another’s servant must 
be strictly confined to the relationship of master and servant. 


“The relation of master and servant,” the defendant argued, “ is 
peculiar; and, though it originates in a contract between the employer 
and the employed, it gives rise to rights and liabilities, on the part of 
the master, different from those which would result from any other 
contract. Thus the master is liable for the negligence of his servant, 
whilst an ordinary contractor is not liable for that of the person with 
whom he contracts. And a master may lawfully defend his servant 
when a contractor may not defend his contractee. And so a master 
may bring an action for enticing away his servant. But these are 
anomalies, having their origin in times when slavery existed: they are 
intelligible on the supposition that the servant is the property of his 
master: and, though they have been continued long after all but 





11 2 El. & BI. 216 (1853). 
12 Even the action for seduction was originally simply a form of the action 
of trespass upon a servant or daughter. See Pottock, Torts, 8 ed., 231. 
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free service has ceased, they are still confined to cases where the rela- 
tion of master and servant, in the strict sense, exists.”.** 







Of the four opinions rendered in the case, the dissenting opinion 
of Justice Coleridge far outshines the other three for its ability 
and scholarship. After a careful examination of the early Year 
Book cases brought under the Statute of Labourers, and of the 
later development of the law, Justice Coleridge reached the con- 
clusion that 






































“jin respect of breach of contract the general rule of our law is to 
confine its remedies by action to the contracting parties, and to 
damages directly and proximately consequential on the act of him who 
is sued; that, as between master and servant, there is an admitted 
exception; that this exception dates from the Statute of Labourers, 
23, Edw. 3, and both on principle and according to authority is limited 
—a 





His final conclusion was that an opera singer or dramatic artiste 
is neither a “ messor, falcator, aut alius operarius vel serviens ” 
within either the letter or the spirit of the Statute of Labourers; 
and that therefore no action should be allowed. 

The majority of the court, however, refused to confine the 
action for enticement to “servants” as defined by the Statute 
of Labourers. 





“T see no reason for narowing such a rule,” said Justice Crompton, 
“but I should rather, if necessary, apply such a remedy to a case 
‘new in its instance, but’ ‘ not new in the reason and principle of it,’ 
that is, to a case where the wrong and damage are strictly analogous 
to the wrong and damage in a well-recognized class of cases... . I 
think that we are justified in applying the principle of the action for 
enticing away servants to a case where the defendant maliciously pro- 
cures a party, who is under a valid contract to give her exclusive per- 
sonal services to the plaintiff for a specified period, to refuse to give 
such services during the period for which she had so contracted, 
whereby the plaintiff was injured.” *° 

18 2 El. & Bl. 218. 

14 Tbhid. at 246. 

15 Tbid. at 229, 231. Justice Wightman in his concurring opinion expressly 
indicated that he thought the right of action not limited to the cases to which 
the provisions of the Statute of Labourers applied, but that it extended “to the 
case of persons who have contracted for personal service for a time, and who 


during the period have been wrongfully procured and incited to abandon such 
service.” Ibid. at 239, 240. 
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Thus was born the doctrine that maliciously to procure: a 
breach of contract constitutes a tort. The rudimentary and some- 
what vague doctrine announced by the decision, it will be noted, 
was confined to cases (1) where the defendant’s action was 
malicious, (2) where there existed a valid and binding contract 
between the plaintiff and the person induced to break it, and (3) 
where this contract was one to render exclusive personal services 
for a specified period. 

Following this decision the law remained in considerable un- 
certainty. For a time it seemed doubtful whether the doctrine 
thus proclaimed by a divided court would be followed; ** and if 
followed how far it would go. Almost a generation had passed 
before the English Court of Appeal in the case of Bowen v. Hall ** 
determined that the doctrine was to be accepted as an undis- 
puted part of English law. Bowen v. Hall, like Lumley v. Gye, 
was the case of procuring the breach of a contract to render 
exclusive personal service. The Court of Appeal, by a divided 
bench, allowed the action; but it apparently based its decision on 
the “malice” of the defendant, expressing the opinion that, 
apart from the question of malice, the position taken by Justice 
Coleridge in Lumley v. Gye, was the sounder one.** 





16 See Pottocx, Torts, 8 ed., 328. As late as 1887, Dean Langdell expressed 
his doubts as to the correctness of both Lumley v. Gye and Bowen v. Hall. See 
t Harv. L. Rev. 57. Cf. 1 AUSTIN, JURISPRUDENCE, 4 ed., 402. 

17 6 Q. B. D. 333 (1881). 

18 “Merely to persuade a person to break his contract, may not be wrongful 
in law or fact as in the second case put by Coleridge, J. But if the persuasion 
be used for the indirect purpose of injuring the plaintiff, or of benefiting the de- 
fendant at the expense of the plaintiff, it is a malicious act which is in law and 
in fact a wrong act, and therefore a wrongful act, and therefore an actionable act 
if injury ensues from it. We think that it cannot be doubted that a malicious 
act, such as is above described, is a wrongful act in law and in fact. The act 
complained of in such a case as Lumley v. Gye, and which is complained of in 
the present case, is, therefore, because malicious, wrongful... . 

“ Another chain of reasoning was relied on by the majority in Lumley v. Gye, 
and powerfully combated by Coleridge, J. It was said that the contract in 
question was within the principle of the Statute of Labourers, that is to say, that 
the same evil was produced by the same means, and that as the statute made 
such means when employed in the case of master and servant, strictly so called, 
wrongful, the common law ought to treat similar means employed with regard ' 
to parties standing in a similar relation as also wrongful. If, in order to support 
Lumley v. Gye, it had been necessary to adopt this proposition, we should have 
much doubted, to say the least. The reasoning of Coleridge, J., upon the second 
head of his judgment seems to us to be as nearly as possible, if not quite, con- 
clusive.” Per Brett, L. J., ibid. at 339-340. : 
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Twelve years of further uncertainty followed. Would the 
doctrine of Lumley v. Gye and Bowen v. Hall, both of which 
involved contracts for rendering personal services,’® be further 
extended to include other kinds of contracts? Temperton v. 
Russell,” decided in 1893, settled the matter. There certain 
builders had contracted with the plaintiff to purchase from him 
their building materials; and in order to bring pressure to bear 
upon the plaintiff, the defendants, trade union officers, induced 
these builders by threat of labor troubles to cease all further 
intercourse with the plaintiff. The builders, thus coerced, by 
refusing to take further supplies from the plaintiff thereby broke 
their contract with him. In the argument of the case the point 
was pressed that the action for inducing breach of contract must 
be. confined to contracts for personal services; ** but the court, 
rejecting the defendant’s contention, squarely held that the doc- 
trine was not confined to cases of master and servant nor to con- 
tracts of personal service, and therefore allowed the action.” 
Subsequent decisions have reaffirmed the position taken in 
Temperton v. Russell; so that today courts allow the action quite 
regardless of the nature of the contract broken.” 

Whatever one may think of the soundness of the parent de- 





19 Lord Esher in the case of Temperton v. Russell, [1893] 1 Q. B. 715, 727, 
said: “It was argued that the action for inducing persons to break a contract is 
confined to cases of master and servant or cases of personal service. But the case 
of Bowen v. Hall shows that the distinction relied on is not tenable. That was 
not a case of master and servant.” But it is clear that, although strictly not 
a case of master and servant, Bowen v. Hall was unmistakably a case of .a con- 
tract for personal services. See Brett, L. J., 6 Q. B. D. 337. Lord Esher’s 
statement, therefore, that Bowen v. Hall refuted the defendant’s argument was 
not strictly true. 

20 [1893] 1 Q. B. 715. 

21 Ibid. at 727. 

22 Probably the true explanation of the decision of Temperton v. Russell lies 
in the fact that the judges intuitively felt that the conduct of the defendants 
should be actionable, but were at a loss to find a proper legal doctrine to support 
the desired result. The basis of the decision should have been the illegal boycott 
practiced by the defendants. But as the doctrine of boycott was at that time 
but little developed by English courts, the judges seized upon the doctrine of 
Lumley v. Gye which was conveniently vague and undefined, and greatly widened 
its scope so as to form a basis for their decision. A correct result was reached, 
but the doctrine suffered. The court even went so far as to apply the doctrine 
to persons inducing others not to enter into contracts with the plaintiff —a mis- 
step which subsequent courts fortunately have not followed. 

23 See the cases cited infra. 
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cision from which it has sprung, the doctrine has now taken 
firm root in English law. From England the doctrine has emi- 
grated to the United States; *° and although some states squarely 
reject it,”* the majority accept it as binding law.** Unfortunately, 





24 See references in note 16, supra. 

25 Dr. Jean Fouilland, in his book ALLEN v. Fioop (published as one of the 
studies of the Bibliothéque de l'Institut de Droit Comparé de Lyon), on p. 25 
says: “Le délit, qui consiste a ‘procurer’, au sens qu’avait ce mot dans notre 
ancienne langue —la rupture de son ou de ses contrats par un tiers, a trouvé de 
nos jours un terrain d’acclimatation plus particuliérement propice dans la branche 
américaine du common law, grace a la résistance énergique et passionnée que les 
cours américaines ont opposée de tout temps aux efforts du trade-unionisme pour 
généraliser l’organisation syndicale. M. Lambert a décrit dans quelques-unes des 
pages de son Gouvernement des juges les curieuses excroissances de cette notion 
d’une protection due au contrat contre les empiétements des tiers qui ont conduit 
les juges américains 4 attribuer au droit des industriels et des commergants au 
maintien ou méme au développement de leurs relations contractuelles la dignité 
et les effets, non pas seulement d’un droit réel, mais méme d’un droit de propriété. 
Elle n’a pas donné naissance en Angleterre 4 des constructions doctrinales aussi 
amples et aussi stables; mais elle y a joué un réle assez important comme fonde- 
ment, soit d’actions en responsabilités, soit surtout d’injonctions judiciares dans les 
querelles du travail.” 

26 See, for example, Boyson v. Thorn, 98 Cal. 578, 33 Pac. 492 (1893) ; Cham- 
bers v. Baldwin, 91 Ky. 121, 15 S. W. 57 (1891); Bourlier v. Macauley, 91 Ky. 
135, 15 S. W. 60 (1891) ; Swain v. Johnson, 151 N. C. 93, 65 S. E. 619 (1909) ; 
Sleeper v. Baker, 22 N. D. 386, 134 N. W. 716 (1911). See also, Glencoe Land & 
Gravel Co. v. Hudson Bros. Comm. Co., 138 Mo. 439, 40 S. W. 93 (18097), (doc- 
trine rejected except where the relation of master and servant exists); Kline v. 
Eubanks, 109 La. 241, 33 So. 211 (1902); McCann v. Wolff, 28 Mo. App. 447 
(1888) ; Banks v. Eastern Ry. & Lumber Co., 46 Wash. 610, 90 Pac. 1048 (1907). 
The earlier position of the New York courts, at first expressly rejecting the doc- 
trine of Lumley v. Gye, has been materially modified by later cases. As illustra- 
tive of the present attitude, see Posner Co. v. Jackson, 223 N. Y. 325, 119 N. E. 
573 (1918); Lamb v. Cheney, 227 N. Y. 418, 125 N. E. 817 (1920). The earlier 
New York doctrine may be found in such cases as Daly v. Cornwell, 34 App. Div. 
27, 54 N. Y. Supp. 107 (1898) ; De Jong v. Behrman Co., 148 App. Div. 37, 131 
N. Y. Supp. 1083 (1911). 

27 See, as illustrative American cases, Employing Printers’ Club v. Doctor 
_ Blosser Co., 122 Ga. 509, 50 S. E. 353 (1905) ; Doremus v. Hennessy, 176 Ill. 608, 
52 N. E. 924 (1898) ; London Guarantee, etc., Co. v. Horn, 206 Ill. 493, 69 N. E. 
526 (1903) ; Knickerbocker Ice Co. v. Gardiner Dairy Co., 107 Md. 556, 69 Atl. 
405 (1908) ; Sumwalt Ice & Coal Co. v. Knickerbocker Ice Co., 114 Md. 403, 80 
Atl. 48 (1911); Beekman v. Marsters, 195 Mass. 205, 80 N. E. 817 (1907); 
Wheeler Stenzel Co. v. Amer. Window Glass Co., 202 Mass. 471, 89 N. E. 28 
(1909) ; Joyce v. Great Northern Ry. Co., 100 Minn. 225,110 N. W. 975 (1907); 
Schonwald v. Ragains, 32 Okla. 223, 122 Pac. 203 (1912); Raymond v. Yarring- 
ton, 96 Tex. 443, 72 S. W. 580, 73 S. W. 800 (1903). Decisions in accord with 
these cases are very numerous. A large number of cases will be found collected 
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however, where the doctrine has been accepted, there has been 
so little careful inquiry as to its precise limits and fundamental 
nature that a somewhat uncertain law has resulted. 


II 


Much of the uncertainty surrounding this tort comes from the 
shifting ideas which have clustered around the requirement of 
“malice.” Following in the footsteps of Justice Crompton, 
courts still carefully repeat the formula which requires “ malice ” 
as one of the essential elements of the tort. But thus far what 
constitutes “‘ malice ” has been passed over in silence or covered 
by remarks of the most ambiguous nature. 

‘At the outset “ malice ” was conceived to be the gist of the 
tort, and “ malice’ in the current opinion of the day signified 
malevolence. Many thought of Lumley v. Gye simply as the 
reincarnation of the doctrine of Keeble v. Hickeringill,’* — the 
principle that where the defendant is actuated by pure malev- 
olence, i.e., where his sole motive is to injure the plaintiff, his 
act, otherwise legal, may become thereby illegal.” The word 





in the notes in 11 L. R. A. (N. S.) 202; 16 L. R. A. (N. S.) 746; 28 L. R. A. 
(N. S.) 615; L. R. A. 1915 F, 1076. 

For the German law upon this subject, see W. Hern, Die VERLEITUNG zUM 
FERTRAGSBRUCH NACH B. G. B.; Kiss, Dre VERLEITUNG ZUM FERTRAGSBRUCH NACH 
B. G. B.; 2 STANDINGER, BURGERLICHEN GESETZBUCH, Part 2, § 826, pp. 1734, 1735. 

As to French law, “cette théorie de la responsabilité civile du tiers complice 
de la violation d’une obligation contractuelle n’a pas regu en France des appli- 
cations aussi hardies que celle du ‘procuring breach of contract’ dans le droit 
anglo-saxon.” René HorrHerr, LE Boycotrace, 108 n. See HucuEngy, DE LA 
RESPONSABILITH DU TiERS COMPLICE DE LA VIOLATION D’UNE OBLIGATION CoN-: 
TRACTUELLE. Cf. DemMocue, REVUE TRIMESTRIELLE DE Droit Civil, 1921, p. 727. 
Among French decisions bearing upon the subject see Chambéry, 4 oct. 1910, Sirey, 
1912, 2, 129; Cass. Req., 2 juillet 1918, Sirey, 1918, 1, 213; Cour d’appel Paris, 9 
mai 1912, Sirey, 1920, 2, 57; Cass., 9 avril 1921, Sirey, 1922, 1, 160. 

28 11 East, 574 note (1706); Sayre, 248. This was an action upon the case, 
in which the plaintiff declared that he was the owner of a certain decoy pond, — 
“ to which divers wild fowl used to resort and come” and that he had there 
placed various decoy ducks and nets “for the decoying and taking of the wild 
fowl, and enjoyed the benefit in taking them”; that the defendant knowing 
which “ with design to damnify the plaintiff and fright away the wild fowl” dis- 
charged his gun on several occasions near the decoy pond, so that “the wild fowl 
were frighted away and did forsake the said pond.” Judgthent was rendered for 
the plaintiff. 

2® For a discussion of the doctrine see James Barr Ames, “ How far an Act 
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“ maliciously ” was used by the judges who decided Lumley v. 
Gye so loosely, and with such an evident contrariety of meanings, 
that it was impossible to determine from their opinions what 
limits were to be set to the doctrine growing out of that case. 
After twenty-eight years of speculation, the language of Lord 
Justice Brett in Bowen v. Hall * merely echoed the prevailing 
“malice ” doctrine, and failed to dispel the widely entertained 
belief that no action for inducing a breach of contract could be 
had without proof of malevolence. Such a belief seems to ex- 
plain the otherwise indefensible doctrine set forth in Temperton 
v. Russell, when the matter next came before the English courts, 
that the action lay as well for procuring others not to enter into 
contracts with the plaintiff as for inducing others to break exist- 
ing contracts,** a doctrine which was repudiated in Allen v. 
Flood,* and which, unless malevolence be proved as the sole 
motive, clearly has no place in the law.** It was really not until 
the end of the nineteenth century that general agreement was 
reached that the doctrine of Lumley v. Gye was not confined to 
cases of malevolence. “I think,” says Lord Macnaghten, “ the 
decision [in Lumley v. Gye] was right, not on the ground of 
malicious intention, — that was not, I think, the gist of the action, 
— but on the ground that a violation of a legal right committed 
knowingly is a cause of action, and that it is a violation of legal 
right to interfere with contractual relations recognized by law 
if there be no sufficient justification for the interference.” ** 
Subsequent decisions have put the matter beyond all doubt. 
In South Wales Miners’ Federation v. Glamorgan Coal Com- 
pany,** an action was brought for damages for “ maliciously ” 





may be a Tort because of Wrongful Motive of Actor,” 18 Harv. L. Rev. 411; 
F. P. Walton, “‘ Motive as an Element in Torts,” 22 Harv. L. Rev. sor. See Jus- 
tice Crompton’s remarks in Lumley v. Gye, 2 El. & Bl. 216, 230, where he evi- 
dently has in mind the doctrine of “malice” which underlies the decision of 
Keeble v. Hickeringill. He puts the case of a trader “ with a malicious intent to 
ruin a rival trader.” He adds: “In this class of cases it must be assumed that 
it is the malicious act of the defendant, and that malicious act only, which causes 
the servant or contractor not to perform the work or contract which he would 
otherwise have done.” 

30 6 Q. B. D. 333, 338 (1881). See the passage quoted supra, note 18. 

81 [1893] 1 Q. B. 728 et seq. 

82 See Lord Herschell’s remarks in [1898] A. C. 121. 

33 See infra, Part V, p. 696. : 

84 Quinn v. Leathem, [1901] A. C. 495, 510. 35 [1905] A. C. 230. 
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procuring a breach of contract, and the findings of fact in the 
lower court conclusively negatived the existence of malevolence. 
In the words of Bigham, J., the defendants’ conduct “ was dic- 
tated by an honest desire to forward the interest of the workmen, 
and was not, in any sense, prompted by a wish to injure the 
masters. . . . I am satisfied that they advised them honestly, 
and without malice of any kind against the plaintiffs.” ** Be- 
cause of the absence of any “ malicious” intention on the part 
of the defendants, Bigham, J., found for the defendants. But 
this decision was reversed by the Court of Appeal; and the House 
of Lords, affirming that court, said: “It is settled now that 
malice in the sense of spite or ill will is not the gist of such an 
action as that which the plaintiffs have instituted.” * 

The most remarkable feature in the growth of this tort action 
is the surprising rapidity with which courts have adopted it, 
broadened it, and pared away restricting limitations. Conceived 
originally as a doctrine applicable to cases of malice, and applied 
to a contract of purely personal services, the doctrine was first 
broadened to include all contracts, and then widened to include 
cases where no malevolence could be shown. Some courts sug- 
gested that the action should be confined to cases where the 
inducing had been effected through some illegal or unfair means, 
— through fraud or intimidation or secondary boycott.** No 
trace of any such limitation exists today. The present tendency 
seems to be in the direction of allowing an action for every 
inducing of a breach of contract, with perhaps a few classes of 
cases arbitrarily excepted. Courts still punctiliously repeat the 
well-known formula which requires “ malice,” * or ‘ without 
just cause,” *° or “in wanton disregard of the rights ” “* of the 
plaintiff, as one of the requirements of the tort; but there has 
been such a lack of agreement as to what constitutes “ malice ” 





86 [1903] 2 K. B. 556. 

87 Per Lord Macnaghten, [1905] A. C. 246. 

88 See, for instance, Daly v. Cornwell, 34 App. Div. 27, 54 N. Y. Supp. 107 
(1898) ; De Jong v. Behrman Co., 148 App. Div. 37, 131 N. Y. Supp. 1083 (1911). 

89 See Lumley v. Gye, 2 El. & Bl. 216, 231 (1853); Angle v. C., St. P., M. & 
O. Ry., 151 U.S. 1, 13 (1893). 

40 See South Wales Miners’ Fed. v. Glamorgan Coal Co., [1905] A. C. 239, 
244; Walker v. Cronin, 107 Mass. 555 (1871); Beekman v. Marsters, 195 Mass. 
205, 212, 80 N. E. 817, 819 (1907). 

41 See Bitterman v. L. & N. Ry. Co., 207 U. S. 205, 223 (1907). 
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or “ absence of justification ” that such words are. becoming little 
more than empty phrases, with small practical influence in the 
reaching of actual decisions. Is it not time to formulate the 
problem of what these worn phrases mean? If a procuring of a 
breach of contract without “‘ malice ” does not constitute a tort, 
how is the line to be drawn between such cases and those which 
are actionable? * 


Iil 


“Malice ” connotes a mental element.** As a requirement for 
the tort under consideration, its meaning must be sought in the 
fundamental nature of the tort itself. If this tort is not to be 
regarded as simply a particularized manifestation of the old doc- 
trine of Keeble v. Hickeringill,** its true basis would seem to lie 
in the policy of the law to accord to promises the same or similar 
protection as is accorded to other forms of property. By lending 
its protection to promised advantages, the law creates and secures 





42 It may be worth while to point out that quite apart from the question of 
malice there are many cases in which no recovery can be allowed, because the 
defendant’s act was not the proximate cause of the breach. Unless proximate 
causation can be proved no liability can arise. Thus, where A engages to serve 
B for a year and leaves before the expiration of his term, if C takes A into his 
service in ignorance of the contract, and upon discovering its existence is told by 
A that he has no intention of returning into B’s service for the balance of the 
term, if C thereupon continues to employ A, C will not be liable to B for inducing 
a breach of contract, because C’s act was not the proximate cause of the breach. 
B. J. Wolf & Sons v. New Orleans Tailor-made Pants Co., 113 La. 388, 37 So. 2 
(1904). Compare Biggers v. Matthews, 147 N. C. 299, 61 S. E. 55 (1908). So, 
the mere fact that a purchaser of bonds from a committee had knowledge at the 
time of the purchase that the committee had previously contracted to sell them 
to another, does not render him liable to such other in damages because of the 
seller’s, breach of contract, there being “no allegation of fraud, bad faith, or any 
act of the defendant to induce a breach of the contract by the committee.” 
Sweeney v. Smith, 167 Fed. 385 (E. D. Pa., 1909) aff’d in 171 Fed. 645 (3d Circ. 
1909). See also the negligence cases in note 58, infra. 

43 A few judges during the infancy of the doctrine ventured the suggestion 
that “ malice” here means no more than knowledge of the existence of the con- 
tract. See Crompton, J., in Lumley v. Gye, 2 El. & Bl. 216, 224. But subse- 
quent decisions have clearly negatived any such idea. The question of malice is 
disposed of by modern courts without reference to proof of knowledge on the 
part of the defendant. Courts today take for granted that knowledge is a pre- 
requisite for the tort just as fundamental as the infliction of damage; unless both 
these elements can be proved it is unnecessary even to consider the question of 
“ malice.” 

44 11 East, 574 note (1706) ; SAYRE, 248. 
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additional property values which further the social welfare. 
From very early times the law has secured and protected this 
interest in promised advantages by allowing in favor of the 
promisee a remedy against any promissor who breaks such 
promises as the law has undertaken to protect, i.e., legally bind- 
ing contracts. By the decision of Lumley v. Gye, the law under- 
took to provide still further protection of this interest by 
allowing a remedy not only against the promisee who breaks 
his promise, but also against any intermeddler who with 
“malice” seeks to destroy or to appropriate for himself such 
promised advantages.** The result is that today the law under- 
takes to forbid not only the wanton destruction of property in 
the form of contract rights out of pure malevolence, but also the 
stealing or misappropriation of such property where the motive 
is to benefit, economically or otherwise, the defendant. In other 
words mere trade competition, henceforth, will no more con- 
stitute a justification for stealing another’s property in promised 
advantages, than it will for stealing his cow. 
Beekman v. Marsters *° presents the typical case of the theft 
of another’s promised advantages. ‘The plaintiff, proprietor of a 
tourist agency in Boston, made a contract with the Jamestown 
Hotel Corporation, owner of the Inside Inn, the only: hotel within 
the Jamestown Exposition grounds, whereby the plaintiff agreed 
to represent the Corporation throughout the New England states, 
and to use every endeavor to book persons for the Inn, and the 
Corporation agreed to constitute the plaintiff “ its exclusive agent 
in said territory ” and to pay him twenty-five cents a day for 
each person sent by him to the hotel. The defendant, a rival 
Boston tourist agent, with knowledge of this contract and with 
intent to rob the plaintiff of its benefits, induced the Corporation 
to make a contract with him, giving him the right to book tourists 
for the Inn at a similar commission. The Massachusetts court 
allowed an action for damages, and neither required any proof 
of malevolence on the part of the defendant,*’ nor allowed the 





45 The practical effect of the Lumley v. Gye doctrine is the creation of a new 
right, running against the world. For this reason some have termed it a right 
in rem. 

46 195 Mass. 205, 80 N. E. 817 (1907). 

47 “Tn the case at bar there was no necessity of proving spite or ill will to- 
ward the plaintiff.” Loring, J., at 212. 
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defendant’s proof that his sole motive was trade competition as 
a valid defense.** It was sufficient that the plaintiff could prove 
that the defendant with knowledge of the contract had sought 
to appropriate for himself property which by law belonged to 
another. 

Won by the appealing justice of such a decision as Beekman v. 
Marsters and the desire to extend such protection to promised 
advantages generally, courts have manifested a strong tendency 
to turn the doctrine of Lumley v. Gye into a sweeping generaliza- 
tion, applicable to every case where a third party through his 
conduct causes the breach of a known contract. But justice is 
easily lost through too sweeping generalization; the law, at the 
outset often misled by easy generalization, achieves justice only 
by the subsequent slow and critical process of the “ taking of 
differences.” A moment’s reflection must make it clear that there 
exist many cases of causing breaches of known contracts which 
should not be actionable.*® Suppose, for instance, that prior to 
the passage of the Eighteenth Amendment the superintendent of 
a soldiers’ home discovers that one of the inmates of the institu- 
tion has, for purposes of good cheer, entered into an agreement 


with a neighboring saloon-keeper to purchase from him at a fixed 
price ten quarts of whisky every month. If the superintendent, 
for the sake of the inmate’s welfare, forbids him to buy any more 
whisky under pain of the guardhouse, surely no court would allow 





48 “No case has been cited which holds that a right to compete justifies a 
defendant in intentionally inducing a third person to take away from the plaintiff 
his contractual rights.” Loring, J., at 210. 

49 In the case of Natl. Phonograph Co. v. Edison-Bell Consol. Phonograph 
Co., 96 L. T. (N. S.) 218, 223-224 (1906), Joyce, J., said: “This case has been 
argued on behalf of the plaintiffs as if Lord Macnaghten had said (and, indeed, 
counsel for the plaintiffs contended) that if and whenever A persuades or induces 
B to commit a breach of any contract whatsoever which he may have entered 
into with C, then C, without suing B, may recover damages and obtain an in- 
junction against A. Upon this I am of opinion that such is not the law at pres- 
ent, nor, as far as I am aware, has it ever been so laid down by any judicial 
authority. Rigby, L. J., in Exchange Tel. Co. v. Gregory & Co., 74 L. T. Rep. 
83; [1896] 1 Q. B. 147, 157, distinctly says the contrary. . . . We have heard 
lately that publishers, when they issue a book at a net price, stipulate that the 
booksellers they supply shall not resell within six months at less than such net 
price. Does anyone who, within six months of the publication of such a book 
at a net price, asks, or, if you like, induces, the bookseller to let him have a copy 
for less than the net price render himself liable to an action at the suit of the 
publisher ? ” 
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an action of tort by the saloonkeeper against the superintendent.” 
Or, suppose again that M, a manufacturing hatter, contracts with 
P to deliver a certain quantity of finished hats on January first. 
D, who has been supplying M with his felt but who is under no 
contract to do so, discovers that he can get a higher price from 
X, and sells to him, though he knows that because of a market 
shortage M can not possibly buy sufficient felt in time to complete 
his contract deliveries by January first. Here again D, with full 
knowledge of M’s contract, by his conduct has directly caused 
its breach; yet it can hardly be contended that D should be liable 
for damages caused to P by the breach. 

Wherein do these cases differ in principle from Beekman v. 
Marsters? It will be noticed that in Beekman v. Marsters the 
defendant was guilty of genuinely procuring or inducing a breach 
of contract, whereas in the two hypothetical cases just put the 
defendant merely incidentally caused the breach. Can it not 
be said that the mere incidental causing of an undesired breach 
of contract is not of itself actionable, whereas the procuring or 
inducing of a breach often is? Such phraseology is clumsy; but 
it suggests a real distinction between cases which the law, to 
achieve justice, must in some way differentiate. A breach of con- 
tract is procured when the breach is directly and consciously 
sought, either as the end desired in and for itself, or as a measure 
out of which to gain some ultimate aim, such as trade advantage 
or the like. A breach is merely caused when it occurs only as 
an incidental and undesired, though it may be a clearly foreseen 
and inevitable, by-product in the seeking of some quite different 
object, unconnected with the object which led to the making of 
the contract.™ 

This distinction depends, in the last analysis, upon a purely 
mental element. It may well be objected that to make lia- 
bility depend upon so nice a question as motive or intent is 
exceedingly unfortunate, particularly in view of our jury system. 
But the law of torts in a number of instances, where the conflict- 





50 Cf. Rowan v. Butler, 171 Ind. 28, 85 N. E. 714 (1908). 

51 It may be asked why the defendant should not be liable if he has “ caused ” 
the damage. The answer is that the law clearly does not undertake to hold every 
person liable for the damage he causes; it holds him liable only for the damage 
which he has culpably caused, i.e., for such damage as results from his culpable 
acts. Otherwise accidental injury would often be actionable. 
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ing interests are as evenly balanced as here, has been forced to 
resort to an examination of the defendant’s motive as the only 
solution which comports with justice. Just as in the law of 
malicious prosecution,” in the question of privilege as a defense 
for slander,”* in the slander of title cases,°* and in many other 
cases of evenly balanced interests,” so here, failure to reckon 
with the defendant’s motive or intention as one of the deter- 
mining factors would result in far more unjust recoveries or 
denials of recovery than would the contrary course.*° 

If cases of incidentally causing breaches of contract are to be 
distinguished from cases of procuring, and if the distinction must 
rest in the last analysis upon the evident motive which caused 
the defendant to act, there remains the question of just what 
kind of motive must be proved. If the true basis of the tort is 
the policy of the law to prevent the stealing of promised ad- 
vantages, the necessary motive,—or, in the language of the 
books, the requisite “‘ malice ” — must be the conscious intention 
to appropriate for oneself that which by law belongs to another, 
— something akin to the animus furandi of a thief.’ And by 





52 See Pottock, Torts, 8 ed., 314. 

53 Ibid, 267. 

54 Ibid. 307, 308. 

55 Cf. the spite fence cases, and the cases of digging wells in order to dry up 
a neighbor’s spring. 

56 In Aikens v. Wisconsin, 195 U. S. 194, 204 (1904), Mr. Justice Holmes said: 
“It is no sufficient answer . . . that motives are not actionable and that the 
standards of the law are external. That is true in determining what a man is 
bound to foresee, but not necessarily in determining the extent to which he can 
justify harm which he has foreseen.” See Quinn v. Leathem, [1901] A. C. 495, 
524. See also 2 WicmoreE, SELECT CasEs ON THE Law oF Torts, 890. 

57 It is not meant to suggest that a perfect, or even a very close analogy 
exists between the action for inducing a breach of contract and a prosecution for 
the theft of tangible personalty. The one is a tort, the other a crime; and be- 
tween them lie wide differences. Only a suggestion is thrown out—an 
analogy between one of the elements required for the tort of inducing breach of 
contract (“malice”), and one of those required for larceny (animus furandi). 
A closer analogy lies between the tort of conversion and that of inducing 
breach of contract. But even this analogy must not be pushed too far; one 
relates to the conversion of more or less tangible property, the other to the con- 
version of intangible promises which are of legal value and a form of property 
only in so far as the courts choose to enforce them and to clothe them with pro- 
tection similar to that given to other forms of property.. The real question is 
how far shall the analogy of promised advantages to property in the form of 
tangible chattels be pushed, or, to state the same thought in other words, how 
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way of further analysis, one may be said to have a mind bent 
on appropriating for himself the promised advantages belonging 
to another when his object in inducing the breach of contract is 
the same as was that of the plaintiff in the making of the con- 
tract. If his mind is bent upon some entirely different object, 
even though his action incidentally causes the breach, it can 
hardly be called a “ wrongful taking”’ of another’s property. 
In other words, where the defendant’s object in causing the 
breach is foreign to the object entertained by the plaintiff in the 
making of the contract, it is a case of incidentally causing rather 
than procuring or inducing a breach of contract, and falls out- 
side of the proper limits of the tort. 

A few cases will serve to illustrate concretely the foregoing 
ideas. A mother sending her children to a certain school dis- 
covers that the children of X are exerting what she conceives to 
be a distinctly immoral influence among the children; and, though 
aware that the principal has agreed to give X’s children a year’s 
schooling, she persuades him forthwith to dismiss X’s children 
from the school. It seems clear that under such circumstances the 
mother would not be liable to X, for her motive was not to mis- 
appropriate the promised advantages belonging to X, but to pro- 
tect the welfare of her own and the other school children.’ On 
the other hand, if the mother’s motive had been to exercise spite 
or ill will against X, or if, because of the overcrowding of the 
school, she had sought to secure the ousting of X’s children so 
as to make room for her own, there seems to be little doubt that 
the courts would hold her liable. 
far shall promises be given a protection equivalent to that which the law affords 
to tangible chattels in the cases when to give it would conflict with other valuable 
interests which the law seeks to protect. 

58 It follows from this reasoning that where the breach of contract is caused 
by a purely negligent act on the part of the defendant, the defendant will not be 
liable. An unintended act cannot be a “ malicious” act; for if the act was un- 
intended, the defendant’s mind in committing the act was not bent upon mis- 
appropriating for himself the contract rights of another. So it has been held 
that a party to a contract, who is injured by reason of the failure of the other 
party to comply with its terms cannot recover damages for the negligent act of 
a third person, by which the performance of the contract was rendered impos- 
sible. See Byrd v. English, 117 Ga. 191, 43 S. E. 419 (1903) ; Conn. Mutual Life 
Ins. Co. v. N. Y. & N. H. R. R. Co., 25 Conn. 265 (1856) ; Brink v. Wabash R. R. 
Co., 160 Mo. 87, 60 S. W. 1058 (1901) ; La Société Anonyme de Remorquage 4 


Hélice v. Bennetts, [1911] 1 K. B. 243. 
59 Cf, Legris v. Marcotte, 129 Ill. App. 67 (1906). 
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Suppose, again, that in a small mill town the employees are 
working under individual contracts with P, their employer, pro- 
viding for continuous employment by the half-year. D, a rival 
employer, enters the town, builds a competitive mill, and with 
knowledge of his rival’s iedividual contracts advertises for work- 
men, offering wages higher than those paid by his rival. Any 
reasonable man would know that such advertisements could only 
result in a certain number of P’s employees breaking their con- 
tracts and seeking employment in D’s mill. Will not D’s lia- 
bility depend upon the motive with which he issued the adver- 
tisement? If his motive was simply for his own benefit to win 
away from a rival employer labor which his rival had secured 
under contract, it would seem that an action should lie; but if 
his act was prompted by his conviction that no workman should 
be made to work for less than sufficient to support himself and 
an average family, and that the payment of such a living wage 
is the soundest business policy, and if the wages offered are based 
upon living wage computations without reference to the wages 
paid by P, surely he should not be liable. Contract rights are not 
so sacred that the law will allow them to be used by a manufac- 
turer as a means of preventing the payment of a living wage in 
any other mill in the same town. 

A guest contracts with a hotel owner for a room by the month. 
The manager with knowledge of the agreement, finding that the 
guest is a heavy consumer of liquor and is making himself 
generally unpleasant to the other guests, persuades the owner to 
eject the guest. No court, it is submitted, would hold the man- 
ager liable, even though it be proved that he caused the breach 
of an enforceable contract; his object was to preserve the reputa- 
tion of the hotel, an object quite foreign to that sought by the 
guest in the making of the agreement.°° 

A lady engages a colored waitress for a month. If her white 
‘cook tells her mistress that she would prefer to go to another 





80 See Boyson v. Thorn, 98 Cal. 578, 33 Pac. 492 (1893). In the course of 
his opinion, Haynes, C., says: “Suppose A, by fraudulent representations, in- 
duces B to sell hima large quantity of goods upon credit, intending to defraud B 
of the entire value of the goods. C knowing that the representations are false, 

. . procures B to refuse to deliver the goods by truthfully informing B of the 
falsity of the representations made by A. Will it be said that C is liable in an 
action brought by A?” 
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place rather than to continue in the same house with the waitress, 
and if the mistress discharges the waitress to retain the cook, 
does the cook thereby render herself liable to an action for 
damages? 

Or if A notifies a railroad company not to haul any more sand 
or gravel from certain premises upon the ground that A is the 
owner thereof, and thereby causes the railroad company to break 
its agreement made with B, who was in possession of the prem- 
ises, to haul such sand and gravel, surely A will not thereby sub- 
ject himself to an action for inducing a breach of contract." 

Suppose, again, that an employer, fearing the approach of 
labor troubles, makes contracts with his customers requiring the 
delivery of his finished products by a certain date, and then 
advertises the contracts among his workmen, knowing that the 
time is so short that any strike will make it impossible to finish 
the goods by the required time and thus cause a breach of con- 
tract. Surely no such contract would make illegal and therefore 
enjoinable a bona fide strike for higher wages, whether called 
as a part of a nation-wide strike by the international union or 
as a local shop strike by the employees of the shop.” The law 
can not allow one by any such device effectively to paralyze other- 
wise lawful activities.** 

So again, where a father finds his daughter engaged to marry 
a worthless profligate, and after much persuasion succeeds in 
getting her to break the engagement, in spite of his having in- 
tentionally caused her to break a known contract he is not 
liable.** The father sought in the welfare of his child an object 
altogether foreign to the object which led the plaintiff to the 
making of the contract. There was no misappropriation of an- 
other’s contract rights. Thus, also, if a doctor finds his patient 





61 Glencoe Land & Gravel Co. v. Hudson Bros. Comm. Co., 138 Mo. 439, 40 
S. W. 93 (1897). ; 

62 But see Niles-Bement-Pond Co. v. Iron Molders’ Union, 246 Fed. 851 (S. D. 
Ohio, 1917) ; reversed in 258 Fed. 408 (6th Circ., 1918). 

88 Similarly, in Knickerbocker Ice Co. v. Gardiner Dairy Co., 107 Md. 556, 
567, 69 Atl. 405, 409 (1908), it was said that “ A may advertise his goods for sale 
at such a low rate as to result in a breach of contract by B, who was under 
contract with C to buy at a higher price, but that would not make A liable to C.” 

64 Homan v. Hall, 102 Neb. 70, 165 N. W. 881 (1917); Leonard v. White- 
stone, 34 Ind. App. 383, 68 N. E. 197 (1903); Guida v. Pontrelli, 114 Misc. 181, 
186 N. Y. Supp. 147 (1921) ; Overhultz v. Row, 92 So. 716 (La., 1922). 
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greatly overworked and advises him not to carry out an agree- 
ment to perform certain laborious duties, or if an attorney advises 
a client that it would be far better not to carry out the terms of 
an unfortunate contract but to pay damages instead, the law 
would not hold the doctor or the attorney liable. Nor are these 
cases disposed of by the assertion that doctors and attorneys 
stand in a privileged position; the same results would presum- 
ably be reached had the advice been sought from and honestly 
tendered by a friend or even by a mere acquaintance. 

In each of the foregoing cases it is apparent that the defendant, 
with knowledge of the existence of a contract, intentionally com- 
mitted an act which directly caused its breach, and furthermore 
that any reasonable man could have foretold that the proximate 
result of the defendant’s act would be the breach. The de- 
fendant, nevertheless, escapes liability. The real reason seems to 
be the fact that the defendant in each case may be said to 
have incidentally caused, but not to have procured the breach, 
or, to be more precise, the fact that the defendant was not seeking 
to appropriate for himself the promised advantages of the plain- 
tiff, but was seeking an object quite foreign to that which the 
plaintiff sought in the making of the contract. 

In view of such cases as these, one is tempted to examine 
afresh the process of reasoning by which the decision in the 
much discussed Glamorgan case was reached.* The plaintiffs, 
owners of certain collieries, agreed with their miners to pay them 
wages according to a sliding scale based on the price of coal, 
and the agreement provided inter alia that all notices to terminate 
contracts “ shall be given only on the first day of any calendar 
month, and to terminate on the last day of the same month.” 
In November, 1900, the council of the Miners’ Federation, fear- 
ing that the price of coal was about to be reduced and conse- 
quently the rate of wages, resolved to order a “ stop-day,” so 
as to reduce the supply of coal and thereby keep up the market 
price; and the “stop-day”’ thus ordered was observed by a 
hundred thousand miners without giving the notice required by 
the contract. Three days later at a conference of miners’ dele- 
gates a resolution was passed authorizing the council of the 
federation to declare a “ stop-day ” at any time it might think 


65 South Wales Miners’ Fed. v. Glamorgan Coal Co., [1905] A. C. 239. 
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it necessary for the protection of wages and of the industry 
generally. During the following year four other “ stop-days ” 
were ordered by the council. The action was brought by the 
plaintiffs against the Miners’ Federation, its trustees and offi- 
cers, and several members of its executive council, for mali- 
ciously procuring the miners to break their contracts of service 
with the plaintiffs. The House of Lords, before whom the case 
was finally argued, gave judgment for the plaintiffs. 

In reaching its decision, apparently the court deemed it suf- 
ficient that the defendants had been proved guilty of causing 
the breach of the plaintiffs’ contract. So far as the defendants’ 
motive was concerned, the court, admitting that no malevolence 
was present, contented itself with asserting that malevolence was 
* not an essential requisite of the tort, and that therefore the 
honesty of the defendants’ motive would not bar a recovery. As 
to the meaning of “ malice,” the court, beyond declaring that 
“malice” does not consist of malevolence, indulged in the 
vaguest generalities. ‘‘ Malice ” was said to mean lack of justi- 
fication; but what constitutes justification was not made clear. 
Any such distinction as has been suggested between incidentally 
“ causing ” and “ procuring ” a breach of contract passed entirely 
unmentioned. One may well ask, if a parent in order to promote 
the best interest of the child can advise a child to break a con- 
tract, or if a doctor with a similar motive can advise his patient 
to break a contract, or a lawyer his client, why is it illegal for a 
trade union officer holding a fiduciary position and entrusted with 
the duty of advising union members for their best interests, 
similarly to advise acts which in fact constitute breaches of con- 
tract.°° The workers are clearly liable if they break their con- 





66 Lord Lindley said, ibid., at 254: “Nor is it necessary to consider what a 
parent or guardian may do to protect his child or ward. That there are cases in 
which it is not actionable to exhort a person to break a contract may be ad- 
mitted; and it is very difficult to draw a sharp line separating all such cases from 
all others. But the so-called advice here was much more than counsel; it was 
accompanied by orders to stop, which could not be disobeyed with impunity. 
A refusal to stop work as ordered would have been regarded as disloyal to the 
federation.” But it seems difficult to perceive why the mere fact that the de- 
fendants possessed the virtual power through economic coercion to enforce 
obedience should make their action any more illegal than that of the parent 
who, similarly able to enforce obedience, orders his daughter to break her 
engagement to marry. So long as it is the defendant’s act which has caused 
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tracts; but the officers, if prompted solely by the desire to serve 
their clients, stand in a different position. The object of the 
plaintiffs in making the contract with the miners was to secure 
labor continuously and uninterruptedly. The object of the de- 
fendants in advising the miners to take certain named holidays 
was, not to harass or injure the plaintiffs,°’ not to secure the labor 
for themselves, but rather, in answer to a request from the miners 
to be advised as to when “ stop-days ” would prove most effec- 
tive, to give their honest advice and direction,** and through 
means of the “ stop-days ” ordered, so to reduce the supply of 
coal that its price, as well as the wages made dependent upon 
the market price, would be likely to rise. In other words, the 
object of the defendants in causing the breach was distinctly 
foreign to the object of the plaintiffs in making their contracts. 
It can not be said that the defendants appropriated to their own 
use the plaintiffs’ promised advantages, or that there was any 
wrongful taking of another’s property in contract rights. 

One must be frank to recognize that courts have not yet 
consciously formulated the test here suggested. The tort action 
is still too formless and crude. Judges generally have left un- 
explained the results reached by instinct. If it be argued that 
such a test leaves open too wide a door to interference with 
contract rights, one can only suggest that for centuries, apart 
from the cases of enticing servants, the law found sufficient pro-— 
tection for contract rights in allowing an action against the 
promissor only. The additional remedy suggested in Lumley v. 
Gye has won general approval; but unless it be confined to cases 
of deliberately stealing or misappropriating another’s promised 
advantage where the defendant seeks the same object which the 
plaintiff sought to secure by the making of the contract, there 
will be a very real danger that, in the effort to give absolute 





the breach, how can the legality of his act depend upon whether the causation 
was produced by mere persuasion or by his “order” enforceable by economic 
coercion ? 

67 See the findings of fact by Bigham, J., in [1903] 2 K. B. 556. 

68 “T am satisfied that they advised them honestly, and without malice of 
any kind against the plaintiffs. ... There was no malicious intention to cause 
injury, no profit was gained for themselves by the defendants, and their sole 
Object was to benefit the men, whom they were advising and directing.” Per 
Bigham, J., [1903] 2 K. B. 556. 
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protection to contract rights, the law will thereby sacrifice far 
more valuable interests which come into inevitable conflict with 
them. 


IV 


It will not do to make a fetish of this tort remedy for the better 
protection of contract rights. From earliest times, the law of 
contracts has recognized that the interest in promised advantages 
may have to yield to other combinations of interests. In the 
gambling contract, or the contract in restraint of trade, the in- 
terest in promised advantages is outweighed by other conflicting 
interests. In fact, no rights given by the law are absolute. No 
conceivable interest is so sacred that it may not be outweighed 
by possible combinations of other interests.”° It follows that not 
every contract right will be enforced even by the law of contracts 
against the promissor.’* Similarly, not all contract rights will be 
protected by the law of torts,” even in cases where the 
defendant actually intended to appropriate for himself the plain- 
tiff’s promised advantages, 7.e., in cases of “ procuring” as 
distinguished from incidentally ‘“ causing” the breach. 





6® The results reached by the method of distinguishing cases of incidentally 
“causing” a breach of contract from cases of “procuring” a breach and deny- 
ing liability in the former cases may similarly be reached upon the basis of 
balancing interests as suggested in the pages following. Nevertheless, if the fore- 
going analysis is sound, much can be gained from the method of excluding at the 
very outset, as falling outside of the limits of the tort, cases where the breach 
of contract was incidentally “caused” rather than “ procured,” and thus by a 
rule of easier application avoiding the necessary uncertainties and perplexities in- 
evitably attendant upon the process of balancing interests. 

70 Thus, even the interest in the protection of one’s own land is not, as some- 
times suggested, absolute. The owner of land must submit, even against his will, 
to the seizure of his land by the state or even by private individuals for public 
purposes; so the owner may be restricted in the use to which he puts his own 
property. Walls v. Midland Carbon Co., 254 U. S. 300 (1920); Block wv. Hirsh, 
256 U. S. 135 (1921). 

71 See Marcus Brown Co. v. Feldman, 256 U. S. 170, 198 (1921). 

72 It is not meant to suggest that whenever contract rights can be enforced as 
against the promissor, they will similarly be protected from injury as against inter- 
meddling third persons. That this can not be true is evidenced by the cases of 
parents inducing their children to break contracts to marry and by many other 
cases of a similar nature. It is very evident that the conflicting interests weighing 
against the enforcement of a contract against the promissor will be altogether 
different from those weighing against the restraining of a third party from com- 
mitting some act which may cause the promissor to break his contract. 
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In this respect, the tort under consideration markedly differs 
from most of the older torts. In the latter nice problems of bal- 
ancing interests seldom arise because the interests on one side 
clearly and emphatically outweigh the conflicting interests on the 
other. For instance, in the case of an assault, no one could doubt 
that the social and individual interests in the security of the 
physical person far outweigh any possible conflicting interest in 
the freedom to do violence. The former interests are very great; 
the latter, in ordinary circumstances, is non-existent. But in 
the tort of inducing a breach of contract, the interest in promised 
advantages is peculiarly apt to be in direct conflict with the 
interests of third persons in what Spencer calls the general free- 
dom of “ motion and locomotion ”; often the former interest can 
be protected from interference by third parties only by a sacri- 
fice of the latter. The law can undertake to restrain everyone 
from committing acts of violence without seriously impairing the 
general freedom of action; it can not thus undertake to restrain 
everyone from committing otherwise lawful acts which may re- 
sult in causing people to break their contracts, without sacri- 
ficing that very freedom of individual action which the common 
law exists largely to secure. 

The rival lover who induces a girl to break her engagement 
with her fiancé and to marry him instead, is undeniably inducing 
or procuring the girl to break her contract of marriage.”* Yet 
the law clearly should not hold the inducer liable; for the fiancé’s 
interest in the protection of his promised advantages from inter- 
ference by third persons is far outweighed by the strong social 
interest in general freedom to enter marriage contracts, com- 
bined with the individual interests of the inducer and the girl in 
freedom to enter into advantageous relations with others. 

So, where B agrees to perform services for A, and later makes 
an agreement with C to serve C exclusively, if A induces B to 
perform the agreed services for him and thus break his B-C con- 
tract, clearly A is not liable for damages to C.* For C’s interest 





78 Nor can it be said that this is a case of incidentally “ causing” rather than 
“procuring” the breach. For the object which the plaintiff sought to secure for 
himself in the making of the contract, i.e., marriage with the girl, is the same as 
that which the defendant sought in procuring the breach. 

74 In Smithies v. Nat’l Ass’n of Operative Plasterers, [1909] 1 K. B. 310, 
Buckley, L. J., referring to the situation supposed, at page 337, says: “A may 























688 HARVARD LAW REVIEW 





in the security of his promised advantages is here outweighed 
by A’s interest in the security of 4is promised advantages coupled 
with the social interest in the unhampered enforcement of legally 
protected rights, z.e., A is here, by a kind of self-help, enforcing 
his prior legal right to secure B’s services. 

Too sweeping an application of this tort remedy would be 
attended with the dangerous result that clever manipulators 
could so tie up some field of endeavor by a series of contracts 
thrown out and widely advertised that competitors, fearful of 
damage suits, could be effectively barred from the field, and 
privileges ordinarily given by the law could be thus virtually sup- 
pressed.’° Where the X telephone company requires its patrons 
to sign contracts providing that they will not become subscribers 
to any other telephone company as long as they continue with 
the X company, it seems that the courts will not enjoin a rival 
telephone company from seeking business even among the X 
company’s subscribers. In such a case the social interest in 
economic pfogress will not be sacrificed to the X company’s 
interest in its promised advantages. In Citizens’ Light, Heat and 
Power Co. v. Montgomery Light and Water Power Co.,”° the 
court, in discussing such a situation and defining in connection 
therewith the rights of rival traders, said: 


“The trader who has made a contract with another person has a 
right, which the law will protect, to have that other keep it. Other 
traders have the correlative right to solicit the custom to which the 
contract relates. Whatever damage results to the first trader by the 
mere solicitation is privileged, so far as the solicitor is concerned, in 
the interest of proper freedom of competition. Were the law other- 
wise, the first person occupying the field of public service in many 
localities, by procuring long contracts to take water, light, and the 
like from him, might entrench himself in a monopoly there for years, 





not only induce him to break it, but may invoke the assistance of a court of 
justice to make him break it.” 

75 “ The doctrine that a contract between two persons precludes another from 
making an inconsistent contract with either of such parties without rendering 
himself liable to the other party for the injury resulting from the necessary breach 
of the contract, involves dangerous possibilities,’ runs the note in L. R. A. 1915 
F, 1079, “and on the ground of expediency, if for no other reason, should not 
receive the sanction of the courts.” 

76. r71 Fed. 553, 560-561 (M. D. Ala., 1909). 
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because another thereafter could not solicit customers, thus bound, 
to change their patronage to him, and thereby enable a rival enter- 
prise to enter the field.” 


Or, suppose that an association of employers in a certain 
town agree that no member shall run a union shop. In the 
majority of states where the matter has come up for decision, a 
strike to unionize a shop is perfectly lawful. If employees, with 
knowledge of the tactics adopted by the association, refuse to 
work in a certain shop unless the shop is unionized, is the strike 
thereby turned from a lawful into an unlawful proceeding? 

If it is, curious results follow. It would mean that in the case 
where a union regulation requires all members to agree not to 
work for less than a dollar an hour, and where a mill-owner, with 
knowledge of these agreements, persuades his foreman, a union 





77 See Pierce v. Stablemen’s Union, 156 Cal. 70, 103 Pac. 324 (1909); Parkin- 
son v. Building Trades Council, 154 Cal. 581, 98 Pac. 1027 (1908); Cohn & Roth 
Electric Co. v. Bricklayers’ Union, 92 Conn. 161, ror Atl. 659 (1917) (in prac- 
tical effect overruling the opposite doctrine announced in Wyeman v. Deady, 79 
Conn. 414, 65 Atl. 129 (1906), and followed in Connors v. Connelly, 86 Conn. 
641, 86 Atl. 600 (1913) ); Jetton-Dekle Lumber Co. v. Mather, 53 Fla. 969, 43 
So. 590 (1907); Kemp v. Division No. 241, 255 Ill. 213, 99 N. E. 389 (1912) 
(practically overruling the opposite doctrine announced in O’Brien v. People, 216 
Ill. 354, 75 N. E. 108 (1905) ); Clemmitt v. Watson, 14 Ind. App. 38, 42 N. E. 
367 (1895); Grant Const. Co. v. St. Paul Building Trades Council, 136 Minn. 
167, 161 N. W. 520, 1055 (1917); Gray v. Bldg. Trades Council, 91 Minn. 171, 
185, 97 N. W. 663 (1903); State v. Employers of Labor, 102 Neb. 768, 774, 169 
N. W. 717, 170 N. W. 185 (1918) ; Nat’l Protective Ass’n v. Cumming, 170 N. Y. 
315, 63 N. E. 369 (1902); Kissam v. U. S. Printing Co., 199 N. Y. 76, 92 N. E. 
214 (1910); Bossert v. Dhuy, 221 N. Y. 342, 117 N. E. 582 (1917); State v. Van 
Pelt, 136 N. C. 633, 49 S. E. 177 (1904) (semble) ; Roddy v. United Mine Workers, 
41 Okla. 621, 139 Pac. 126 (1914); Sheehan v. Levy, 215 S. W. 229 (Tex. Civ. 
App., 1919) (semble); (cf. Cooks’, etc., Union v. Papageorge, 230 S. W. 1086 
(Texas, 1921). Contra: Plant v. Woods, 176 Mass. 492, 57 N. E. 1o11 (1900); 
Lucke v. Clothing Cutters, 77 Md. 396, 26 Atl. 505 (1893) (semble) (threat of 
boycott); Ruddy v. Plumbers, 79 N. J. L. 467, 75 Atl. 742 (1910); (but cf. 
Mayer v. Journeymen Stonecutters’ Ass’n, 47 N. J. Eq. 519, 526, 20 Atl. 492 
(1890); and Jersey Printing Co. v. Cassidy, 63 N. J. Eq. 759, 762, 53 Atl. 230 
(1902); Erdman v. Mitchell, 207 Pa. St. 79, 56 Atl. 327 (1903); Bausbach v. 
Reiff, 244 Pa. St. 559, 91 Atl. 224 (1914); State v. Dyer, 67 Vt. 690, 32 Atl. 814 
(1895). Other Massachusetts cases are in accord with Plant v. Woods. Although 
the doctrine of Plant v. Woods was once law in Connecticut and Illinois, it has 
apparently been overruled by subsequent cases within those states. 

In England, modern cases overturning the earlier law also hold the strike to 
compel the discharge of non-union men lawful. White v. Riley, [1921] 1 Ch. 
1; Wolstenholme v. Ariss, [1920] 2 Ch. 403. 
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man, to work for him for ninety cents an hour, the mill owner 
would thereby render himself subject to an injunction or liable 
to an action for damages at the suit of his employees, Clearly, 
he would be inducing a breach of contract; but if he is to be held 
liable, it would seem that wherever such a union agreement 
exists, his privilege merely to offer wages less than the union 
scale in the hope of securing union labor would be gone. Or 
if a union requires agreements among its members that none 
shall work for more than seven hours a day, would an employer 
running a union factory, with knowledge of the agreement, sub- 
ject himself to injunction or to an action for damages by ordering 
his employees to work eight hours a day? Can the union con- 
trolling the local labor supply, by means of a tactical system of 
individual contracts among its members, effectually block their 
employers from otherwise lawful counter moves in the competi- 
tive struggle over the price of labor by means of threatened 
damage suits and comprehensive restraining orders? 

Or, again, suppose that union men agree together that none 
of them will work for any employer who runs an open shop. 
Surely we can not say that every time an open-shop employer, 
knowing of this agreement, induces union men to work for 
him by offering higher wages, he renders himself liable to the 
union. Could the union in such a situation, keen to seize upon 
any trade advantage which it can gain over open-shop employers, 
get a court of equity to restrain all such employers, their serv- 
ants, agents, and attorneys, and all persons combining conspir- 
ing, agreeing or arranging with them, from recruiting labor by 
persuasion or by any other method from the ranks of union 
labor? At least one thing is clear: it is imperative that any court 
confronted with such issues should most carefully and critically 
weigh the various conflicting interests before reaching any defi- 
nite conclusion. Justice can not be done by giving damages or 
allowing an injunction upon the simple formula that the defend- 
ant was guilty of inducing a breach of a known contract. 

In Hitchman Coal and Coke Co. v. Mitchell,” the facts were 
not unlike those just supposed, except that instead of the em- 
ployees agreeing with the union not to work for any open-shop 
employers and the union’s seeking to enjoin open-shop employers 





78 245 U. S. 229 (1917). 
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from recruiting workers from their union ranks, the employees 
agreed with their employer as long as they remained in his em- 
ploy not to join a union, and their employer sought to enjoin the 
union from recruiting members from among these non-union 
employees. The plaintiff, owner of a mine operating on a non- 
union basis, engaged no miners except upon the oral “ under- 
standing that ‘if any man wanted to become a member of [the 
United Mine Workers of America] he was at liberty to do so, 
but he could not be a member of it and remain in the employ of 
the Hitchman Company.” *° Practically all coal mines in what 
was known as the Panhandle District of West Virginia were run 
upon this non-union basis, while the entire industry in Ohio, 
Indiana, and Illinois, known as the “Central Competitive Field,” 
were operated under union conditions, all the employees being 
members of the United Mine Workers of America.. The coal of 
each district came into direct competition with that of the other; 
and as long as coal could be produced in the unorganized Pan- 
handle District at rockbottom wages and consequent low pro- 
duction costs, it not only became increasingly more difficult for 
the operators in the Central Competitive Field to maintain prices 
high enough to grant certain concessions demanded by the union, 
but it also enabled mine owners to break strikes called in the 
Central Competitive Field by supplying coal mined in the non- 
union Panhandle District. In other words, if collective bargain- 
ing was to continue to function freely in Ohio, Indiana, and 
Illinois, it would be necessary to remove the competition of the 
unorganized Panhandle mines. The fact that the industry func- 
tioned upon a national scale required the unions similarly to 
operate upon a nation-wide scale. Accordingly, at the inter- 
national convention of the United Mine Workers of America, 
held at Indianapolis in 1907, it was decided as a measure “ ab- 
solutely necessary to protect us against the competition that 
comes from the unorganized fields east of us” to unionize 
the mines of the Panhandle District; and to accomplish 





79 About two months after the restraining order was issued in this case, the 
plaintiff company began the practice of requiring applicants for work to sign 
written agreements embodying substantially the same provisions. See 245 U. S. 
229, 263 note. 

80 Ibid., at 239. For the terms of the agreement see ibid., at 264 note. 
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this purpose, the defendant, Hughes, was sent into the Pan- 
handle District to organize all the mines there. He accordingly 
interviewed the miners in the plaintiff’s mines, and secured 
the names of those who were willing to become union 
men. None of these joined the union, however, as it was not 
Hughes’ purpose to “ organize” the mine until he had secured 
sufficient names. The plaintiff thereupon sought to enjoin the 
defendants, various officers and agents of the United Mine 
Workers of America, to restrain them from further efforts to 
“unionize ” the plaintiff's mine or to entice away the plaintiff’s 
employees. The United States Supreme Court, by a divided 
bench, approved the issue of the injunction. 

Unfortunately no one has been able to point out with certainty 
just what forms the real basis of the decision.** Apparently Mr. 





81 Some have suggested as the true basis the doctrine that it is illegal to en- 
tice away another’s servants, even in the absence of contract. But this old doc- 
trine, flowing out of the English Statute of Labourers, cannot apply in the United 
States, where that statute has never been in force. See infra, p. 699. 

In the mind of Chief Justice Taft the basis of the decision was apparently 
deception and misrepresentation. In American Steel Founders v. Tri-City Central 
Trades Council, 257 U. S. 184, 211 (1921), with regard to the Hitchman case 
he said: “ The unlawful and deceitful means used were quite enough to sustain 
the decision of the court without more.” If deceit was the real ground of the 
decision it is unfortunate that Mr. Justice Pitney did not make this more clear, 
or point out more explicitly wherein lay the misrepresentation, or indicate what 
kind of deceit or fraud will constitute a basis for such an action. Mr. Justice 
Pitney sums up the evidence as to deceit by saying (245 U. S. 246): “ There is 
clear and uncontradicted evidence that he [Hughes] did not confine himself to 
mere persuasion, but resorted to deception and abuse. . . . He prophesied, in 
such a way that ignorant, foreign-born miners, such as he was addressing, natur- 
ally might believe him to be speaking with knowledge, that the wages paid by 
the Hitchman would be reduced unless the mine was unionized. The evidence 
as to the methods he employed in personally interviewing the miners, while 
meagre, is significant. Myers, a Hitchman miner, testified: ‘He told me that 
he was a good friend of Mr. Koch, and that Mr. Koch had nothing against 
having the place organized again. He said he was a friend of his, and I made 
the remark that I would ask Mr. Koch and see if it was so; and he said no, 
that was of.no use because he was telling me the truth.” A general prophecy 
that wages in the future “would be reduced unless the mine was unionized ” 
and such expressions of opinion as are recorded are not such as ordinarily can 
constitute the basis of an action for deceit. See Pottocx, Torts, 8 ed., 284 et seq. 

A third possible basis for the decision is that the defendants committed an 
act intended to injure another for which they could show no justification. Under 
, the doctrine ot Bowen, L. J., as expressed in the Mogul Steamship case, 23 Q. B. D. 
613 (1889), an act intended to injure another is if without justification illegal; 
and Mr. Justice Pitney asserts that in the Hitchman case there was no justifica- 





INDUCING BREACH OF CONTRACT 693 


Justice Pitney, who wrote the majority opinion, bases the illegal- 
ity of the defendants’ conduct upon the simple fact that the 
defendants, with knowledge of the individual contracts, induced 
the workers to break them, knowing that such action would cause 
damage to the plaintiff. 

If this is the true basis of the decision, one can not help asking 
with Mr. Justice Brandeis, at the very outset, was any contract 
broken? The miners were free to join the union if they wished; 
their agreement provided only that they would not join the union 
as long as they remained in the plaintiff’s employ. In fact, 
they did not join the union. They merely agreed to do so at 
some future time. Furthermore, there was no evidence that the 
defendants induced them to remain in the plaintiff’s employ after 
they should join the union.** Doubtless the defendants hoped 
that the plaintiff would re-employ them as union men. But 
there is nothing illegal in such a hope.** 

If the defendants did in fact induce or attempt to induce a 
breach of contract, it does not necessarily follow that their action 





tion. ‘‘ Defendants’ acts cannot be justified by any analogy to’ competition in 
trade.” (245 U. S. 259.) Such a statement seems to ignore the essential facts 
of the case, i.e., the bitter competition between the Panhandle District and the 
Central Competitive Field. Apart from the question of inducing breach of con- 
tract it seems clear that there was abundant justification for the defendants’ acts. 
See Diamond Block Coal Co. v. United Mine Workers of America, 188 Ky. 477, 
222 S. W. 1079 (1920); Gasaway v. Borderland Coal Corp., 278 Fed. 56 (7th 
Circ., 1921). 

82 In the language of the dissenting opinion of ‘Mr. Justice Brandeis (245 
U. $. 272, 273): “The contract created an employment at will; and the em- 
ployee was free to leave at any time. The contract did not bind the employee 
not to join the union; and he was free to join it at any time. The contract 
merely bound him to withdraw from plaintiff's employ, if he joined the union. 
There is evidence of an attempt to induce plaintiff’s employees to agree to join 
the union; but none whatever of any attempt to induce them to violate their 
contract. Until an employee actually joined the union he was not, under the 
contract, called upon to leave plaintiff’s employ. There consequently would be 
no breach of contract until the employee both joined the union and failed to 
withdraw from plaintiff’s employ. ‘There was no evidence that any employee was 
persuaded to do that or that such a course was contemplated.” 

For Mr. Justice Pitney’s reply, see p. 255. He seems to have treated the 
agreement not to join the union while remaining in the plaintiff's employ as if 
it were a contract not to agree to join the union while remaining in the plaintiff’s 
employ. 
~. 83.The majority opinion seems to vacillate between two somewhat conflicting 
lines of thought. If the doctrine of enticement of another’s servant (even in 
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fell within the limits of the tort. Surely no determination in a 
case such as this should be made without a careful scrutinizing 
and critical balancing of the conflicting interests involved. What- 
ever the view which judges may have taken in the past, courts 
today agree that our whole industrial structure is largely built 
upon collective bargaining, that collective bargaining is impos- 
sible without unions, and that there is, therefore, a well-recog- 
nized social interest in their existence. Were it not for trade 
unions, wages through the drive of relentless competition must be 
driven inevitably below the minimum cost of subsistence, and 
working conditions be forced to a point beyond average human 
endurance; the inescapable harvest could only be poorhouse 
relief, charitable doles, reduced vitality, increased sickness, an 
increased death rate, overcrowding, crime, and the long train of 
social ills which dance attendance upon a society which pays 
the worker less than it costs him and his family to live. 
Furthermore, in its present form industry can not be stabilized 
except through organization methods, such as trade agreements, 
arbitration boards and similar devices, made possible through 
trade unionism. There is a very real social interest, then, in 
the existence of trade unions; and these can not continue to exist 
and function unless they are free to add to their membership 
by persuading through lawful means non-union men to join their 
ranks and by “ organizing ” non-union fields.** 





the absence of contract) is to be taken as the basis, no action lies unless the 
effort was to entice the servant out of the master’s employ. If this is the basis 
of the action, the court’s discussion of breach of contract (see p. 254) seems 
rather out of place, because the contract permitted the miners to join the union 
if they left the plaintiff’s employ, and the miners were free to leave at any time. 
If, on the other hand, the doctrine of inducing a breach of contract forms the 
true basis, there seems little need for a consideration of the doctrine of entice- 
ment. In other words, enticing involved taking the employees out of the plain- 
tiffs employ; inducing breach of contract involved precisely the opposite, i.e., 
inducing the employees, after joining the union, to remain in the plaintiff’s employ. 

84 See the very significant language of Chief Justice Taft in American Steel 
Foundries v. The Tri-City Central Trades Council, 257 U. S. 184, 209 (1921): 
“Labor unions are recognized by the Clayton Act as legal when instituted for 
mutual help and lawfully carrying out their legitimate objects. They have 
long been thus recognized by the courts. They were organized out of the 
necessities of the situation. ...To render this combination at all effective 
employees must make their combination extend beyond one shop. It is helpful 
to have as many as may be in the same trade in the same community united, 
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When, therefore, in the Hitchman case, one comes to reckon 
up the interests concerned, one finds weighing against the plain- 
tiff a social interest of prime importance in the free existence 
and legitimate functioning of trade unions.** Added to this are 
the important individual interests of the defendants and of the 
union which they represent in freedom of industry and contract, 
— the so-called freedom of “ motion and locomotion.” 

Balanced against these is the individual interest of the plain- 
tiff in the security of promised advantages from interference 
by third parties.** That this is an interest of value and one 
which the law will seek to protect was settled by Lumley v. Gye 
and the subsequent decisions which have followed it; but it is 
clearly not of so absolute a nature that all other interests will 
necessarily be sacrificed to it. The fundamental question in the 
Hitchman case was whether or not one set of interests should 
be sacrificed to another. To answer this deep-lying problem, in- 
volving momentous social consequences, by a mere rule of thumb 
that the defendant induced a breach of the plaintiff’s contract, 





because in the competition between employers they are bound to be affected 
by the standard of wages of their trade in the neighborhood. Therefore they 
may use all lawful propaganda to enlarge their membership and especially © 
among those whose labor at lower wages will injure their whole guild. It is 
impossible to hold such persuasion and propaganda without more, to be without 
excuse and malicious.” See also Gasaway v. Borderland Coal Corp., 278 Fed. 56 
(7th Circ., 1921) ; Diamond Block Coal Co. v. United Mine Workers of America, 
188 Ky. 477, 222 S. W. 1079 (1920). 

85 The social interest in general economic progress has often been recognized 
by the courts, and has usually been regarded as of vital importance. This in- 
terest, it is true, involves freedom of industry and the encouragement in general 
of whatever spells low costs of manufacture; it also involves what is of in- 
estimable importance to society and to the maintenance of the social equilibrium, 
— the continued physical welfare and freedom from economic dependence upon 
others of the great masses of workers. To whatever degree trade unionism pro- 
motes it, the continued existence of trade unions must be identified with this 
vital social interest. sees 

86 The important individual interest of freedom of industry and contract 
which weighs on behalf of the defendants is not brought into play on behalf of 
the plaintiff because no one was denying the plaintiff’s legal privilege to enter 
into such contracts with his workers as he chose or to persuade them to act in 
any way he desired. The real controversy was as to whether the defendants were 
entitled to the privilege of persuading the plaintiff’s workers to join the union. 
Should their freedom of action in this respect be sacrificed’ to the plaintiff’s in- 
terest in his promised advantages? 
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is hardly a method of determination calculated to produce 
justice.*’ 

To the objection that the method of balancing interests robs 
the law of its predicability, one may answer that if a legal 
problem depends in the last analysis upon a question of policy, 
it will not make the law more predicable that the judges reach 
their determination through unconsciously following their own 
inarticulate intuitions rather than through a method of care- 
fully setting forth and then critically weighing the conflicting 
sets of recognized legal interests involved. The doctrine of 
Lumley v. Gye requires a determination of how great and what 
interests will be sacrificed to the interest in promised advantages; 
and this, whether courts choose to recognize it or not, is funda- 
mentally and unavoidably a question of policy. 


V 


To such lengths has the doctrine growing out of Lumley v. 
Gye been pushed that a few judges have even suggested its 
application to cases where no breach of contract could be proved. 
In Temperton v. Russell ** Lord Esher said: 


“The next point is, whether the distinction taken fer the defendants 
between the claim for inducing persons to break contracts already 
entered into with the plaintiff and that for inducing persons not to 
enter into contracts with the plaintiff can be sustained, and whether 
the latter claim is maintainable in law. I do not think that distinc- 
tion can prevail. There was the same wrongful intent in both cases, 
wrongful because malicious. There was the same kind of injury to 
the plaintiff. It seems rather a fine distinction to say that, where a 
defendant maliciously induces a person not to carry out a contract 
already made with the plaintiff and so injures the plaintiff, it is action- 
able, but where he injures the plaintiff by maliciously preventing a 
person from entering into a contract with the plaintiff, which he would 
otherwise have entered into, it is not actionable.” *° 





87 Mr, Justice Pitney’s opinion is neither so short nor so clear that it can be 
said to embody a decision “ by rule of thumb”; but, as has been suggested, the 
apparent basis of the decision is simply that the defendants induced the miners 
to break their contracts. 

88 [1893] 1 Q. B. 715. 

89 Ibid. at 728. 
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Among American decisions, also, there are scattered dicta 
to the same effect. In Thacker Coal Co. v. Burke, where the 
first count alleged that the defendants ‘“ maliciously and without 
justifiable cause ” persuaded, induced and enticed the plaintiff’s 
servants to leave his service, the court said: 


“ The first count does not, in words, state an express contract for 
service between employer and employee. By the language used in 
the books a contract must exist. This count says the miners were 
‘employed ’ by the plaintiff and in actual service. Now, if the law gives 
action for enticement of a servant, it is not conceivable that a third 
person can maliciously entice away a lot of employees, simply be- 
cause there was no contract fixing term of service.” ** 


Although the actual decision on this count was, because of a 
technical defect, for the defendant, so that the statement quoted 
is mere dictum, yet it has been sometimes referred to as repre- 
senting the real law of West Virginia.” 

The same confusion of thought appears in the New Jersey 
case of Frank & Dugan v. Herold.* In that case Vice Chancel- 
lor Pitney said: 


“ Now the relation of master and servant being shown to exist the 
law is quite clear that no person has a right to entice away another’s 
servant, or to prevent him performing his duties as servant. The right 
of a master to have his servant continue in his employ without molesta- 
tion or enticement by any third party is a property right, so recog- 
nized by the law. . . .” 4 





90 59 W. Va. 253, 53 S. E. 161 (1906). 

91 Ibid. at 258. One need hardly point out the fallacy of the court’s argu- 
ment that even though the service may be at will the mere relationship of master 
and servant of itself raises “an implied contract by which the employee can re- 
cover for his service.” Admitting the existence of such an implied contract, the 
defendant induced no breach of it. For it was not in fact broken. 

92 The actual decision of the Thacker case, overruling the defendant’s de- 
murrer and giving judgment for the plaintiff, was rested upon the second, third, 
and fourth counts; and in both the third and fourth counts, if not in the second, 
the plaintiff’s declaration showed the existence of an actual contract, a breach of 
which the defendant had induced. Chief Justice Taft explained the decision on 
the ground that the defendant’s demurrer admitted the lack of justification al- 
leged in the complaint. See American Steel Foundries v. The Tri-City Central 
Trades Council, 257 U. S. 184, 210 (1921). ; 

98 63 N. J. Eq. 443, 52 Atl. 152 (1902). See also the dictum, of Pitney, J., in 
Brennan v. United Hatters of No. Amer., 73 N. J. L. 729, 742 (1906). 

% 63 N. J. Eq. 443, 451. 
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Here, also, the statement would seem to be a mere dictum. 
Throughout the opinion the court sought to make clear that the 
injunction had issued to restrain the defendants from accosting 
and persuading the plaintiff's employees against their will or 
without their consent; the injunction complained of restrained 
the defendants, not from all persuasion of the plaintiff’s em- 
ployees, but from persuading them to leave the plaintiff’s service 
by means of “annoying language or acts.”® As the vice 
chancellor clearly brings out in his opinion, it was the annoyance 
and the picketing of unwilling listeners which he sought to 
enjoin; °° the decision by no means goes so far as to hold that 
every persuading or inducing of another’s servant to leave his 
service is illegal. 
Similarly, in Noice v. Brown,” Von Syckel, J., said: 


“‘ Where the service is merely at will all the liabilities and rights exist- 
ing between master and servant attach to the relation. The master is 
liable for the negligence of the servant, and may exercise his right 
to defend him. In such service, like a tenancy at will, the relation must 
be ended in some way, before the rights of the master can be lost. 
By the unwarrantable interference of a third party, the employer is 
deprived of what he otherwise might have retained.” 


But here again the statement is mere dictum. The case was an 
action for damages for the seduction of a daughter, and in no 
way involved the relationship of master and servant. 

The courts of New York at one time apparently assumed the 
existence of such a doctrine; but they have long since abandoned 
it.°° Even the United States Supreme Court has at least on one 
occasion fallen under the same spell; in the Hitchman case one 
finds the astonishing dictum that “the right of action for per- 





95 See ibid. at 445. 

96 See ibid. at 440. 

87 39 N. J. L. 569, 572 (1877). 

98 Early New York cases seem to assume the existence of a right of action 
for enticing away another’s laborers. See the various dicta in Stuart v. Simpson, 
t Wend. 376 (1828); Woodward v. Washburn, 3 Den. 369 (1846); Haight v. 
Badgeley, 15 Barb. 499 (1853); Caughey v. Smith, 47 N. Y. 244 (1872). But 
later decisions have swept away the earlier doctrine. See Johnston Harvester 
Co. v. Peter Meinhardt, 60 How. Pr. 168 (1880), aff'd 24 Hun 489; Rogers v. 
Evarts, 17 N. Y. Supp. 264 (1891), aff’d sub nom. Reynolds v. Everett, 144 N. Y. 
189, 39 N. E. 72 (18094). 
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suading an employee to leave his employer is universally recog- 
nized — nowhere more clearly than in West Virginia — and it 
rests upon fundamental principles of general application, not 
upon the English Statute of Labourers.” °® To support this 
doctrine “ universally recognized” Mr. Justice Pitney quotes 
only four decisions."°° In two of them “ malice ” was averred in 
the complaint and admitted by the demurrer; ** the other two 
were cases having nothing whatever to do with the enticement 
of laborers; *” in all of them the only support given to Mr. 
Justice Pitney’s statement is by way of the merest dictum. 

Such a doctrine cannot stand the test of careful scrutiny. The 
idea has evidently crept in from the early English decisions 
resting upon the ancient Statute of Labourers. But under that 
statute, even in the absence of any covenant the laborer was 
legally bound to serve; and if he left his master’s service he 
became a runaway and a criminal. One who harbored or enticed 
such runaways was aiding in a criminal enterprise and himself 
a criminal. Under the Statute of Labourers, all service was 
compulsory; there was no service at will. The head of the 
house had as much right to sue for the loss of services of his 
servant as of his child. Surely America has outgrown any such 
conception of service. 

If the doctrine that it is actionable to entice away a servant 
at will rests upon the Statute of Labourers and upon the system 
of compulsory labor inaugurated by that statute, it may be 
pointed out that the Statute of Labourers is not and never was 
in force in America. If, on the other hand, the doctrine is to be 





99 245 U. S. 229, 252. The fact that Mr. Justice Pitney came from New 
Jersey, and was therefore versed in the New Jersey doctrine suggested in such 
cases as Frank v. Herold, 63 N. J. Eq. 443, 52 Atl. 152 (1902), possibly accounts 
for the statement quoted. 

100 These are Thacker Coal Co. v. Burke, 59 W. Va. 253, 255, 53 S. E. 161 
(1906) ; Walker v. Cronin, 107 Mass. 555, 567 (1871); Angle v. Chicago, St. Paul, 
etc., Ry. Co., 151 U. S. 1, 13 (1893) ; Noice, Adm’x v. Brown, 39 N. J. L. 569, 572 
(1877). 

101 Thacker Coal Co. v. Burke, and Walker v. Cronin. »See note 92, supra. 

102 The case of Angle v. Chicago, etc., Ry. involved a corrupt bribing by the 
defendants of certain trustees, in breach of trust, to transfer the controlling in- 
terest in a railway corporation to themselves, and through the control thus 
fraudulently acquired, a procuring of the railway to break its contract with the 
plaintiff. The case of Noice, Adm’x. v. Brown was an action for the seduction 
of a daughter. 
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rested upon the basis of the principle inaugurated in Lumley v. 
Gye, giving the Security of a tort remedy the better to protect 
one’s contract rights, the action can not arise when there exists 
no contract right to protect. A tradesman can not be sued in the 
absence of contract for winning away by lower prices his rival’s 
customers.*°** An employer can not be sued in the absence of 
contract for winning away by the offer of higher wages his rival’s 
laborers. Such transactions are the common occurrences of 
daily life. To extend the doctrine of Lumley v. Gye to cover 
cases where no breach of contract has taken place would be as 
preposterous as it would be unjust.’”* 

It is quite true that even in the absence of contract there 
often remains the question of balancing conflicting interests. 
Mere trade expectancies are interests which the law recognizes 
and seeks to protect. But they are interests of a much slighter 
nature than interests in promised advantages. Where A wins 
away the customers or the servants of his trade rival B, if they 
are not bound by contract to deal exclusively with B, we say 
that A’s interest in freedom of industry and trade, — his “ right 
of free competition” as the courts usually express it, — out- 
weighs B’s interest of substance in his trade expectancy — often 
designated the “ good-will” of the business; and hence A’s act, 
although causing an intended injury to B, is justifiable. On the 
other hand, if the customers or servants are bound by contract 
to deal exclusively with B, A’s interest in freedom of industry 
and trade is in the usual case outweighed by B’s interest in his 
promised advantages, and hence the law, holding that A can not 
justify his intended injury to B, gives B a right of action. In 
other words, “ trade competition ” will ordinarily justify injury 
to another’s interest in trade expectancies but not ordinarily 
injury to another’s interest in promised advantages. 





103 In West Virginia Transportation Co. v. Standard Oil Co., 50 W. Va. 611, 
624, 40 S. E. 591, 507 (1911), the court says: “One may without liability in- 
duce the customers of another to withdraw their custom from him in the race of 
competition, in order that the former may himself get the custom, there being 
no contract; and it is no matter that such person is injured.” Innumerable de- 
cisions support this statement of the law. See particularly Mogul Steamship Co. 
v. McGregor, 23 Q. B. D. 508, aff’d [1892] A. C. 25, and Macauley Bros. v. 
Tierney, 19 R. I. 255, 258, 33 Atl. 1 (1895). 

104 See the able article by Prof. Cook on “ Privileges of Labor Unions in the 
Struggle for Life,” 27 Yate L. Jour. 779, at pages 791, 792. 
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The suggestion, therefore, that there is no sound distinction 
between the cases of enticing a servant under contract and those 
of enticing a servant at will is utterly fallacious. As Lord 
Herschel said in discussing the case of Temperton v. Russell: ** 


“It seems to have been regarded as only a small step from the one 
decision to the other, and it was said that there seemed to be no good 
reason why if an action lay for maliciously inducing a breach of con- 
tract, it should not equally lie for maliciously inducing a person not 
to enter into a contract. So far from thinking it a small step from the 
one decision to the other, I think there is a chasm between them.” ?°¢ 


The same thought was expressed by Mr. Justice Loring, in the 
case of Beekman v. Marsters, when he said: 


“ The argument here urged by the defendant comes from not dis- 
tinguishing between two cases which not only are not the same but 
are altogether different so far as the question now under consideration 
is concerned. 

“Tf a defendant by an offer of higher wages induces a laborer who 
is not under contract to enter his (the defendant’s) employ in place of 
the plaintiff’s, the plaintiff is not injured in his legal rights. But it 
is quite a different thing if the laborer was under a contract with the 
plaintiff for a period which had not expired, and the defendant, know- 
ing that, intentionally induced the laborer to leave the plaintiff’s 
employ by an offer of higher wages, to get his (the laborer’s) services 
for his (the defendant’s) benefit. 

“ A plaintiff’s right to carry on business, that is, to make contracts 
without interference, is an altogether different right from that of 
being protected from interference with his rights under a contract 
already made.” 1°7 


Fortunately, except for a few scattered dicta, the current of 
authority is wellnigh unanimous that no action for enticement 
can be brought where the service was at will.“ The doctrine 





105 [1893] 1 Q. B. 715. See supra, p. 606. 

106 Allen v. Flood, [1898] A. C. 1, 121. 

107 195 Mass. 205, 211, 80 N. E. 817, 819 (1907). Similarly, in the case of 
Minasian v. Osborne, 210 Mass. 250, 96 N. E. 1036 (1911), Rugg, C. J., said: 
“While the plaintiff’s contractual rights to labor, although terminable at will, 
were entitled to protection against wanton interference, they were not so assured 
or valuable in their nature as are valid contracts for continued service for a 
definite period.” 

108 See, for instance, Boston Glass Manufactory v. Binney, 4 Pick. (Mass.) 
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growing out of Lumley v. Gye cannot be extended to cases where 
no contract was broken. Breach of contract is as essential an 
_ element for recovery as is the infliction of damage or proof of 
knowledge on the part of the defendant of the existence of the 
contract. 


VI 


The results reached may be briefly summarized as follows: 

(1) The action for inducing breach of contract, although its 
roots are ancient, is in its modern form of recent development. 

(2) The limits of the tort are still so undefined that there is 
a real danger that courts may unconsciously extend them beyond 
their proper confines. 

(3) One of the essential elements of the tort is “ malice.” 
Courts have been unable to agree upon what constitutes “ malice.” 
Probably it means the intention to appropriate for oneself the 
promised advantages which another has secured by contract. 

(4) It would seem, therefore, that no action will lie for 
inducing breach of contract unless the defendant in committing 
the act which caused the breach sought the same object as did 
the plaintiff in making the contract.. If the defendant’s aim was 
some object foreign to that of the plaintiff in making the con- 
tract, the defendant “caused” but did not “procure” the 
breach, and is not liable. 

(5) In those cases where both sought the same object, i.e., 
where the defendant “procured” or “induced” the breach, 
whether he is liable or not depends upon a careful and critical 
balancing of interests. The defendant will be liable only if the 





425 (1827); Sayre, 176; Campbell v. Cooper, 34 N. H. 49 (1856); Nichol v. 
Martyn, 2 Esp. 732 (1799); SAYRE, 453; Sykes v. Dixon, 9 Ad. & El. 693 (1839) ; 
Pilkington v. Scott, 15 M. & W. 657 (1846). In Boston Glass Manufactory v. 
Binney, the court said (p. 428): “The law is laid down correctly by Lord 
Kenyon, in the case of Nichol et al. v. Martyn, 2 Esp. 732, that ‘to induce 
a servant to leave his master’s service at the expiration of the time for which the 
servant had hired himself, although the servant had no intention at the time of 
quitting his master’s service, was not the subject of an action.’ It is damnum 
absque injuria. The cases cited by the plaintiff’s counsel do not countenance 2 
different doctrine. If the law were otherwise, it would lead to the most mis- 
chievous consequences, and would operate injuriously both to labourers and their 
employers.” 
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plaintiff’s interest in the protection of his contract rights against 
interference by outsiders outweighs the social and individual 
interests which come into conflict with it. 
(6) The action can not be extended to cases where no breach. 
of contract can be proved. 
Francis Bowes Sayre. 


Harvarp Law SCHOOL. 
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THE EARLY WORK OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


N a paper on the Permanent Court of International Justice 

which Mr. Manley O. Hudson published in this Review,’ he 
raised the question ‘“‘ What will the new court have to do?” In 
this respect his opinion seemed to be that, at the outset, “ the 
agenda of the court may be confined . . . to the election of 
a president and a registrar; to the preparation of a list deter- 
mining the order in which the deputy-judges will be called upon; 
to the appointment of special ‘chambers’ or divisions for sum- 
mary procedure, for labor questions, and for questions relating to 
transit and communications; and to the promulgation of rules of 
procedure.” But he also drew attention to the fact that the 
court “may at any time be called upon to give an advisory 
opinion to the Assembly or Council of the League” and men- 
tioned certain instances when, during the past history of the 
League, the court would probably have been asked to give such 
opinions, had it then been organized. As concerned contested 
cases Mr. Hudson seemed to think that they might be rather 
slow in forthcoming. 

The court opened its first session on January 30th, 1922, and 
this paper is written in November of the same year. The court 
can consequently look back upon three-quarters of a year of 
experience. This experience, as far as it goes, substantially cor- 
roborates Mr. Hudson’s predictions. 

Indeed, the first session, which covered the months of Febru- 
ary and March, was devoted exclusively to the preliminary busi- 
ness suggested, whereas the second session — the first ordinary 
one — opening on June 15th, the date provided for in the court’s 
Statute,’ and lasting till the middle of August, was occupied by 
the consideration of three questions submitted for an advisory 





1 35 Harv. L. Rev. 245. As an annex to Mr. Hudson’s paper, the Statute of 
the Court is reprinted. 

2 Art. 23. “A session of the Court shall be held every year. Unless otherwise 
provided by rules of Court, this session shall begin on the 15th of June... .” 
See Ruies oF Court, Art. 27. The Rules are printed in 16 Am. J. Int. Law, 
Supp. 173. 
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opinion. Moreover, the Council of the League of Nations has 
decided to submit to the court a fourth question of a similar 
character,* whereas no contested case has thus far been filed. 

It is likely that the fourth question for advisory opinion just 
referred to will make necessary the convocation of an extraordi- 
nary session in January, 1923. If such a session is held, the 
court will have met three times for business during the first 
twelve months of its existence, and during these twelve months it 
will have been in session for more than four. 

The purpose of the present paper is to give an outline of the 
work performed during this period. 

This work can conveniently be considered under four different 
headings, viz., organization; preparation of rules of procedure; 
answers to the questions submitted for an advisory opinion; and 
special administrative work. 


ORGANIZATION 


When the judges met in the Peace Palace at the Hague on 
January 30th, 1922, they were simply an unorganized body of 
jurists. Their first business consequently was to constitute a 
Bureau. A temporary Chairman was therefore elected and the 
secretary placed at the disposal of the court by the Secretary 
General of the League of Nations was recognized as acting-secre- 
tary of the court. The temporary Chairman was the judge of 
Dutch nationality, Dr. B. C. J. Loder. 

It is generally known that the court will normally sit with 
eleven judges, who will be the ordinary judges if they are avail- 
able; should any of them be unable to attend, this number will 
be made up by calling in deputy judges.* Accordingly, eleven 
judges, of which number two were deputies, had been convoked 
for the preliminary session by the Secretary General of the 
League of Nations, who had been instructed by the Assembly 
to make arrangements for this session. 





3 In substance the question is whether the pending dispute between France 
and Great Britain concerning nationalities in Tunis and Morocco “arises” or 
not “ out of a matter which by international law is solely within the domestic 
jurisdiction ” of France. See Covenant, Art. 15, § 8. 

4 Statute, Art. 25. 
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The court, constituted as just described, decided, however, 
that, for the purposes of electing its permanent officers and of 
drawing up for the first time the body of rules which should 
govern its activities, all the members of the court including the 
deputy judges should be present. Accordingly, the two remain- 
- ing deputies were summoned by telegram, but only one of them 
was able to attend. 

After his arrival the court proceeded to the election of its 
President, Vice-President and Registrar. These elections, it was 
decided, were to take place by secret ballot, and the persons who 
received an absolute majority of votes should be considered 
as elected. 

As a result of the votes Dr. Loder was elected President and 
the French judge, Professor André Weiss, Vice-President. The 
writer was elected Registrar. 

The President and the Vice-President were elected for the 
period of three years laid down in the Statute,’ this period to 
terminate at the end of the year 1924. The Registrar was 
appointed for seven years. In this connection the court also 
laid down rules concerning the order of precedence of its mem- 
bers, rules which were subsequently reproduced in Article 2 
of the Rules of Court. At the same time the court determined 
the order in which deputy judges should be called upon to sit, 
by establishing the list provided for in Article 15 of the Statute. 

The judges present at the preliminary session duly made 
the solemn declaration provided for in Article 20 of the Statute ° 
at the public inaugural sitting at which the court was declared 
open. The judge of Cuban nationality, who did not attend 
the preliminary session of the court, made his declaration at 
the first public sitting of the ordinary session. The Registrar 
also made a solemn declaration. 

Towards the end of the session, when the Rules of Court had 
been adopted, the court proceeded to constitute the Chambers 
for Summary Procedure, for Labor questions and for Transit and 
Communications questions provided for in the Statute. The 
members of the first of these Chambers were, in accordance with 





5 Art. 21, § 1. 
6 For the wording of the declaration see Ruxes, Art. 5, 16 Am. J. INT. 
Law, Supp. 174. 
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the terms of the Statute,’ only appointed until the end of the 
current year; whilst members of the two other Chambers were 
appointed for the same period as the President and Vice-Presi- 
dent. During its ordinary session this summer, therefore, the 
court had to appoint the members of the Chamber for Summary 
Procedure for 1923.° 

During the preliminary session the court also organized its 
registry. The institution, which corresponds to the international 
bureau of the Permanent Court of Arbitration, consists, apart 
from the Registrar, who is the responsible officer, of, in the 
first place, three editing secretaries, one of whom has the special 
duty of acting as secretary to the Presidency; another is re- 
sponsible for editing and interpreting, while the third is in charge 
of the translation work. The archives, of course, constitute a 
very important part of the organization of the registry. On the 
other hand, the court possesses a small reference library; but 
being installed in the Peace Palace it is able at all times to 
avail itself of the extensive Carnegie library, which specializes 
in international law and diplomatic history, and which has its 
premises in the same building. 


THE PREPARATION OF THE RULES OF CoURT 


An interesting article in the American Journal of International 
Law ® by Mr. William Cullen Dennis pointed out, in 1913, the 
necessity of creating a body of rules of procedure in order to 
simplify and clarify the work of tribunals of arbitration. The 
Committee of Jurists which, in the summer of 1920, prepared the 
Statute of the Permanent Court of International Justice, seemed 





7 Arts. 26, 27, 20. 

8 The three Chambers are actually composed as follows: — 

Chamber of Summary Procedure: Members: M. Loder, President; M. Weiss, 
Mr. Moore. Substitutes: Lord Finlay, M. Altamira. 

Chamber for Labor Cases: Members: Lord Finlay, President; M. de Busta- 
mante, M. Altamira, M. Anzilotti, M. Huber. Substitutes: M. Nyholm, Mr. 
Moore. 

Chamber for Transit and Communication Cases: Members: M. Weiss, Presi- 
dent; M. Barbosa, M. Nyholm, Mr. Moore, M. Oda. Substitutes: M. Anzilotti, 
M. Huber. 

® “The Orinoco Steamship Company Case Before the Hague Tribunal,” 5 
Am. J. Int. Law, 35. 
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to be of the same opinion, since in their draft they embodied an 
article saying that “the court shall frame rules for regulating 
its procedure” and that “in particular it shall lay down rules 
for summary procedure.” *® This text, which eventually formed 
part of the Statute,” as finally adopted, shows at the same time 
that the committee did not think fit itself to codify the rules of 
procedure and to embody detailed regulations in this respect in 
their draft. This document and the Statute as finally adopted, 
accordingly contain only certain indications of a more or less 
general nature in the domain of procedure. It was therefore 
incumbent on the court to undertake the codification. 

For the accomplishment of this task it adopted the following 
method of work.** 

Three draft bodies of rules had been communicated to it. 
The first, prepared by the President, Dr. Loder, dealt principally 
with the court’s internal organization; the second, for which the 
Spanish Judge, Dr. Altamira, was responsible, contained a series 
of proposals, supplemented by a certain number of questions, 
relating to the various parts of the field to be covered by the 
rules of court; finally, the third draft, which had been submitted 
to the court by its acting secretary, provided in greater detail 
an outline of the regulations which were eventually to be em- 
bodied in the Rules of Court. 

On the basis of these three drafts a committee of five judges 
was asked to prepare and to submit to the full court a series 
of questions to be settled before the final drafting could be com- 
menced. After a few meetings this committee presented to the 
court two different documents; first a list of thirty questions 
relating to points of principle, and secondly a series of draft 
articles dealing with subjects of a less controversial nature on 
which the committee had found it possible to frame provisional 
texts which might serve as a basis for final drafting. The number 
of the provisional articles was made up as the court reached 
decisions on the various questions submitted for discussion. 





10 Procks-VERBAUX OF THE COMMITTEE OF JURISTS. 

11 Art. 30. 

12 PREPARATION OF THE RULES oF Court: — Minutes of Meetings held dur- 
ing the Preliminary Session of the Court, with annexes. (Publications of perma- 
nent Court of International Justice, Series D, No. 2). 
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When in this way all the important points had been provi- 
sionally settled and a more or less complete preliminary text had 
been prepared, the court constituted itself as a drafting com- 
mittee, while instructing a special committee of three to prepare, 
on the basis of the preliminary texts, amended drafts to be 
considered by the full court, sitting as a drafting committee, 
in three readings. Between the readings the sub-committee pre- 
pared fresh drafts embodying the suggestions made during the 
discussions. 

During this time the work of the court was confined to the 
French text of the Rules, but an English version was prepared 
by the registry and was kept abreast of the numerous altera- 
tions to which the French original was subjected. When, after 
the third reading, the French text had been settled, it was there- 
fore comparatively easy for a sub-committee to establish the 
final English text. When this had been done, and when the two 
texts had been checked to insure an exact correspondence be- 
tween them, they were both unanimously adopted. 

Before the court could proceed to draft the various provisions 
to be embodied in the rules, it had to decide, either by implica- 
tion or by definite votes, a certain number of points of a more 
general bearing. 

The first of these concerned the relationship between the 
Statute and the Rules of Court. As has already been stated, 
the former contains a certain number of provisions concerning 
procedure. The question was whether these provisions should be 
reproduced in the Rules of Court together with the rules to be 
framed by the court itself, so as to create a more or less com- 
plete system; or whether the Rules, while taking into account 
the provisions of the Statute concerning procedure and follow- 
ing the indications given by them, should be confined to filling 
in the gaps left by those provisions. Having regard to the danger 
of transposing into new.surroundings the provisions of the 
Statute and of reproducing them there, more often than not 
with slight modifications of drafting made necessary by the 
transfer, the court adopted the latter solution. In so doing 
its chief preoccupation was to avoid the possibility of render- 
ing less clear any provision of the Statute by reproducing it in 
conditions which might, notwithstanding the greatest care, open 
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the way to different interpretations. The result, however, is 
that, in order to obtain a complete picture of the procedure of 
the court, the Rules of Court must be read in conjunction with 
the Statute. 

The next point also in a way concerned the question of the 
contents of the Rules of Court. It was evident that not only 
those provisions of the Statute which concerned procedure in 
the narrow sense of the word but also certain other provisions, 
regarding rather the organization and the functioning of the 
Court, required completion. Two ways were proposed: either 
to prepare a separate body of Rules of Court, containing supple- 
mentary provisions concerning matters of organization and the 
like, and another body of rules of procedure stricto sensu, in- 
tended to complete the corresponding chapter of the court’s 
Statute; ** or to embody all the provisions concerning the two 
subjects in one and the same document. The court preferred the 
Jatter plan, but decided that the single document should be 
divided into two chapters, one of which was to deal with “ the 
court” and the other with “procedure.” It is consequently 
on this plan that the Rules of Court as eventually adopted were 
drawn up, the first thirty-one of its seventy-five articles dealing 
with questions of organization, while the remaining forty-four 
relate to matters of procedure.* 

The intention certainly was that the framework provided by 
the Statute, as regards both organization and procedure, should 
be filled in by the Rules of Court so as to form as nearly com- 
plete a body of regulations as possible. Nevertheless, even the 
Rules of Court do not give an altogether complete picture; they 
are limited to an outline, though in considerably more detail than 
that provided by the Statute. This shortcoming, if indeed it is 
one, is accounted for by two different facts. In the first place, 
the court constitutes a new departure in the field of jurisdiction, 
so that no actual model existed on which to shape provisions 
governing its activities in detail. On the one hand the fact that 
parties to suits before this court will always be sovereign states 
precluded a close adaptation of the rules of national codes of 





13 Chap. III. 
14 The English text of the Rules may be found in 16 Am. J. Int. Law, 
Supp. 173. The French text is also authoritative. 
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procedure; on the other hand the essentially permanent char- 
acter of this court and the compulsory jurisdiction conferred 
upon it —at least to a limited extent — rendered inadmissible 
the application in their entirety of the rules for arbitral pro- 
cedure, developed by earlier international agreements and by 
long practice. It thus became clear that neither such precedent 
as there was, nor the outcome of earlier theoretical discussions, 
could suffice to provide a solid basis for definite rules. 

Points in regard to which the court came to this conclusion 
were left open by it on the understanding that the gaps which 
had thus been left should be filled by supplementary rules, as 
soon as the court had gained sufficient practical and so to speak 
personal experience to frame such rules. 

In the next place, when the rules were discussed, twelve dif- 
ferent systems of law were represented in the court, and it was not 
always found possible to decide between the systems preferred 
by the representatives of these different schools; needless to say, 
the greatest contrasts were apparent between the Anglo-American 
conception on the one hand and, on the other, that aspect of 
continental conception, which is based on the Napoleonic legis- 
lation. On such points also, rather than effect a compromise — 
always a proceeding of doubtful value — the court preferred to 
defer laying down rules until such time as experience would have 
either definitely pronounced in favour of one or other of the 
solutions advocated — or have suggested an entirely new one. 

It is obvious that when these points arise in practice, and before 
definite rules have been laid down relating to them, the court 
will make use of the power given to it by Article 48 of the 
Statute, to ‘ make orders for the conduct of the case,” “ decide 
the form and time in which each party must conclude its argu- 
ments, and make all arrangements concerning the taking of 
evidence.” 

While it was thus possible to avoid the difficulties arising out 
of the lack of experience and precedent, and of the conflict be- 
tween existing systems of law, by simply deferring any definite 
solution, the same method could not be resorted to with regard 
to a difficulty inherent in the texts upon which the court’s work 
was necessarily based. ) 

These texts were Article 14 of the Covenant of the League of 
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Nations, and the provisions of the Statute. The Statute, however, 
as drawn up by the Jurists’ Committee which sat at the Hague 
in 1920,'° was entirely built up on the assumption that the court 
would as a rule have compulsory jurisdiction by unilateral ar- 
raignment.’® This principle,’’ as is well known, was, as regards 
its general application, cut’out by the competent authorities of 
the League when the draft prepared by the Jurists came before 
_them,"® and for it was substituted a right of option whereby 
States might accept the compulsory jurisdiction of the court by 
signing a special protocol to that effect.'® (Of course, the action 
of the League of Nations in this respect could not and did not 
affect the compulsory jurisdiction conferred on the court by the 
various Peace Treaties concluded at the end of the War of 
1914-1918, and by certain other international agreements of far- 
reaching importance, e.g., conventions concerning communica- 
tions, transit and international rivers, minorities, and mandates; 
traffic in arms and liquor, etc.) °° But this change, although 
the entire structure of the Statute was thereby altered, was not 
accompanied by a general redrafting of the various provisions 
of that document, which were directly or indirectly affected by 
the new solution adopted with regard to the court’s jurisdiction. 
To this fact may be ascribed the real or apparent contradiction 
between the spirit of the Statute and the letter of certain of its 
provisions, which made itself felt, — a contradiction of which 
account had to be taken in the Rules of Court and which in 
certain cases called for a solution. 

There are two points where the Rules contain innovations not 
only as regards matters of detail but also on questions of prin- 
ciple. These points concern summary procedure and advisory 
opinions. 





15 Procks-VERBAUX OF THE COMMITTEE OF JurRIsTs. Scott, REPORT AND 
CoMMENTARY ON THE Proyect OF A PERMANENT CourT oF INTERNATIONAL 
JUSTICE AND RESOLUTIONS OF THE ApvisoRY COMMITTEE OF JURISTS. 

16 See Procks-VERBAUX OF THE COMMITTEE OF JURISTS, 573. 

17 See ibid. 679, 725. 

18 See DocuMENTs CONCERNING THE ACTION TAKEN BY THE COUNCIL OF THE 
LEAGUE oF Nations Unver ARTICLE 14 OF THE COVENANT, 45. 

19 See Statute, Art. 36; DocuMENTS 210 et seq., 258. 

20 An official collection of all texts so far conferring compulsory jurisdiction 
on the Court is likely to be published shortly. So far, at least forty-five inter- 
national agreements, multi- or bi-lateral, contain such texts. 
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With regard to summary procedure, the provisions of the 
Rules of Court are based on articles 29 and 30 of the Statute, 
of which the latter has already been referred to in this paper. 
Article 29 lays down two’ principles, namely, that the Chamber 
for Summary Procedure shall be formed “ with a view to the 
speedy despatch of business,” and, that this chamber shall be 
competent only at the request of the parties. 

Both the value of summary procedure and the principles by 
which it should be governed have at all times been the subject 
of much discussion, and this discussion was renewed within the 
court. But whatever the preferences of certain members may 
have been, the court was bound by the terms of Article 30 of the 
Statute to provide for such a procedure. There might in the 
circumstances have been a temptation to make the rules in this 
respect extremely short: to say, for instance, that “ summary 
procedure is procedure before the Chamber for Summary Pro- 
cedure,” or words to the same effect, and to add that this 
chamber would meet as soon as the written proceedings in a case 
which the parties had agreed to submit to it were closed, irre- 
spective of the dates fixed for ordinary or extraordinary sessions 
of the full court. But to have planned the summary procedure 
on these simple lines would not perhaps have been in accordance 
with the intentions of the framers of the Statute. 

__ Under these conditions two alternative courses appeared to be 

open: firstly, to limit the procedure before the ‘“ summary ” 
chamber to the exchange of written documents, as is prescribed 
by the First Hague Convention of 1907” in the case of sum- 
mary procedure before the Permanent Court of Arbitration; and 
secondly, to let the summary procedure consist simply of oral 
proceedings before the chamber. A third possibility might have 
been to try and shorten in certain respects the procedure pre- 
scribed for the full court and for its “ technical chambers ” 
(labor; transit and communications). 

The first of these solutions had in its favor precedent and tradi- 
tion, though precedent was not entirely favorable: amongst 
other things it should be noted that recourse has never been had 
to summary procedure before the Court of Arbitration.” This 


21 Arts. 86-90. 
22 See e.g., Wirtson, Hacue ArsitraTion Cases, and the Reports of the Council 
of Administration. 
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solution was consequently discarded, although not without some 
hesitation. : 

The second alternative, viz., to limit the procedure to oral 
proceedings, may have been consideréd, especially by the rep- 
resentatives of continental practice, as somewhat venturesome; 
it was likewise abandoned. 

The third solution, finally, was found to be practically identi- 
cal with the wlira-simple formula to the effect that summary 
procedure is procedure before the Chamber of Summary Pro- 
cedure. It would not have been possible to make compulsory 
any abridgement of the ordinary procedure which might be con- 
templated, and experience in national courts has shown that sum- 
mary procedure, when elastic, has an inconvenient tendency to 
expand to the utmost possible extent. 

In these circumstances, it was eventually decided to try an 
entirely new departure. The procedure before the “summary ” 
chamber was restricted to the filing by each party within the 
same limit of time of one written document containing an ex- 
position of its case. Should the chamber find that these docu- 
ments contained all necessary information concerning the question 
at issue, it would give its decision exclusively on the basis of 
this information. If not, it might arrange for a hearing and call 
upon the parties to give such further explanations as the chamber 
might consider necessary. At these hearings the parties would | 
be allowed to submit evidence, provided that it was mentioned 
in the written documents and could be produced without ad- 
journing the sitting. 

Thus, in principle, oral proceedings in the true sense of the 
word are entirely excluded, and written proceedings are cut down 
to the barest minimum. No part of the proceedings is contra- 
dictoire; at the hearings — which may or may not take place, 
and for the convocation of which the parties can not take the 
initiative — counsel are not allowed to argue the case but only 
to answer questions put to them by the chamber. This system 
certainly makes possible “a speedy despatch of business,” since 
the chamber can be summoned as soon as the special agreement 
establishing the competence of the chamber has been filed with 
the Registrar, and since judgment can as a general rule be given 
a very short time after the filing by the parties of their written 
statements. 
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It remains to be seen whether in this new form summary pro- 
cedure will become more popular than in its earlier development. 

While in the case of summary procedure the new departure 
consists in the novel system adopted by the court as regards the 
rules to be applied, the whole idea of advisory opinions to be 
given by the court is in itself a novelty. 

This conception has its origin in Article 14 of the Covenant, 
which lays down that “the Court may .. . give an advisory 
opinion upon any dispute or question referred to it by the 
Council or by the Assembly.” 

The Jurists’ Committee of 1920 tried to determine the legal 
nature of the right and duty thus conferred upon the court, and 
to lay down some definite rules based on the interpretation ar- 
rived at.”* The rules in this respect which were embodied in the 
draft Statute, drew a distinction between, on the one hand, 
opinions given on questions which do not refer to any dispute 
that may have arisen, and on the other, opinions on questions 
which form the subject of an existing dispute. In the latter 
case. the court should, according to the committee, frame its 
opinion under the same conditions as if the case had been actually 
submitted to it for decision, whereas in the former event a 
special commission of from 3 to 5 members of the court should 
prepare the opinion. The reason for this provision was a desire 
to avoid the possibility that the full court might have to give an 
opinion on points which might later on come before it in the 
form of a suit. 

When however the draft Statute was submitted to the Assem- 
bly of the League, the provision in question was struck out. The 
reason for this decision was that the difference in the composition 
of the court provided for in the article was considered as unwar- 
ranted, while the distinction between two classes of questions 
on which it was based was thought to be lacking in clearness; 
moreover, it was thought that regulations with regard to advisory 
opinions came within the domain of the rules of procedure.” 

Thus, the court was left an entirely free hand; and the con- 
struction placed by it upon Article 14 of the Covenant was that 
opinions should be given by the full court composed in accordance 





23 PROCES-VERBAUX, 666, 730. 
24 DocuMENTS ¢tc., 211, 206. 
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with Article 25 of the Statute. It was at one time contended that 
all the deputy judges should take part in the deliberation upon 
advisory opinions, so that the court would in these circumstances 
be composed of 15 members. This view, however, did not pre- 
vail; and although nothing is said in the Rules of Court con- 
cerning the presence of assessors in such circumstances, it is 
worth noting that, while Article 26 of the Statute provides for 
the obligatory presence of assessors when the court is dealing 
with suits concerning labor questions, no assessors were as a 
matter of fact summoned when, during its first ordinary session, 
the court was called upon to give advisory opinions relating to 
such questions. 

In the same way, other questions relating to advisory pro- 
cedure have been left open in the articles dealing with the sub- 
ject in the Rules of Court. The whole subject indeed was one 
in respect of which the court desired to feel its way little by 
little, in the light of experience gained. A few principles only 
were laid down from the outset. 

These principles, apart from the ruling concerning the composi- 
tion of the court, relate in the first place to the form in which 
questions for opinion are to be submitted to the court; and it 
is understood that if the form prescribed is not observed, the 
court will be unable to deal with a question thus irregularly 
submitted.” 

Secondly, it is understood that the court reserves the right to 
refrain from giving a reply to a question even if submitted in 
the proper form. This principle is not expressed in so many 
words but is implied in the wording of Article 74 of the Rules 
of Court: “any advisory opinion which may be given... .” 
(qui serait donné). It constitutes the court’s solution of the 
same difficulty which induced the Committee of Jurists to pro- 
vide for a special composition of the court for the purpose of 
giving opinions on questions which do not refer to a dispute 
which has actually arisen. 

In the last place, there is the principle of full publicity; opin- 
ions are to be printed and published in the same manner as . 
judgments. This indicates that the court will not give con- 
fidential opinions to the Council or to the Assembly, that is to 


25 Ruzes, Art. 72. 
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say, that it refuses to act as a kind of permanent legal adviser 
to those bodies: even when giving opinions, the court will act 
as a judicial body and in accordance with judicial procedure. 
The same principle also underlies the provisions of Article 73 
of the Rules, according to which. notice of the request for an 
opinion is to be given to states and to international organizations. 
As will be seen, the principle expressed in Articles 73 and 74 
received a quite extensive interpretation during the first ordinary 
session, when the court dealt with the three questions submitted 
to it for advisory opinion. It should, however, be expressly 
observed that this interpretation does not create a binding 
precedent. 


TuHeE Apvisory OPINIONS GIVEN 


The three questions submitted to the court for an advisory 
opinion before or during its first ordinary session all concerned 
the interpretation of provisions of the Versailles Treaty of Peace 
with Germany, and more particularly of Part XIII of that 
document, which deals with labor problems. 

Thus the first of the questions was “ whether the Dutch 
Workers’ Delegate at the Third International Labor Confer- 
ence had been nominated in accordance with the provisions of 
paragraph 3 of art. 389 of the Treaty of Versailles,” whilst the 
second question was “ whether the competence of the Interna- 
tional Labor Organization extends to the international regulation 
of the conditions of labor of persons employed in agriculture,” 
and the third, “‘ whether examination of proposals for the organi- 
zation and development of the methods of agricultural production 
and of other questions of a like character fall within the com- 
petence of the International Labor Organization.” 

When, at the first public sitting of the session, the first two 
of these questions had been read out, (as will be seen the third 
was submitted later), an announcement was made regarding 
the governments and organizations which had been notified in 
accordance with Article 73 of the Rules of Court, and the action 
already taken upon the notifications sent: certain governments 
and institutions had sent in or announced the despatch of mem- 
oranda, and the British Government had informed the court of 


its wish “to be legally represented at the hearing of the two 
® 
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cases which had been submitted.” It was further announced 
that, having regard to this declaration by the British Govern- 
ment, the court had decided to adopt for the hearing of the two 
questions a procedure involving “ the hearing at public sittings 
of representatives of any state or international organization 
which ” within one week “should express its desire to be so 
heard.” 

The list of countries and organizations to which the requests 
for opinion had been communicated showed that notice had been 
sent to all the members of the League, to the states mentioned 
in the Annex to the Covenant and to states which, without belong- 
ing to either of these categories, were actually or virtually mem- 
bers of the labor organization (Germany and Hungary). It 
further showed that among the organizations notified were some 
which, though not established by convention or other inter- 
national arrangement, have a recognized international character 
and importance; e.g., the “ International Association for the 
Legal Protection of Workers” and certain international federa- 
tions of trade unions. The selection had apparently been con- 
fined to organizations included in the official list published by 
the secretariat of the League of Nations.” 

On the other hand the decision of the court as announced, 
with regard to the procedure to be followed, made it clear that 
for the purpose of the questions then before it, the court, not- 
withstanding the difference in wording between the first and 
second paragraphs of Article 73 of the Rules, would permit both 
governments and organizations to furnish information under the 
same conditions. A perfectly tenable position to have taken 
up would have been to allow representatives of states to appear 
at the bar of the court, whilst accepting written explanations 
only from bodies other than states. It became clear, however, 
that with regard to the questions then before it, the court in- 
terpreted the provision to the effect that notice of the request 
should be given to states and international organizations, as 
conferring on the recipients of such notice a right to furnish 
explanations, including oral explanations. 

The history of the first question — that concerning the ap- 





26 HANDBOOK OF INTERNATIONAL ORGANIZATIONS. (Associations, Bureaux, 
Committees, etc.) 
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pointment of the Dutch Workers’ Delegate to the Third Inter- 
national Labor Conference — may be found elsewhere.” 

The court answered the question in the affirmative. The 
statement of reasons would merit a detailed study, which, how- 
ever, does not fall within the scope of the present paper. The 
opinion was read out at a public sitting by the President and was 
simultaneously forwarded to the Secretary General of the League 
of Nations for transmission to the Council. It was distributed to 
the members of the League by the Secretary General, and was, 
under instructions from the Council, officially communicated to 
the International Labor Office with a request that the office 
should communicate it to Germany as being a member of the 
labor organization although not a member of the League. 

The circumstances under which the second question had arisen 
may be found elsewhere.** The court also gave an affirmative 
answer to this question, but in doing so it stated that the ques- 
tion before the court related simply to the competence of the 
organization as to agricultural labor and that no point arose as 
to the expediency or the opportuneness of the application to 
agriculture of any particular proposal. 

The very comprehensive statement of reasons showed that the 
court’s answer to the question, thus limited, was based on an 
extremely detailed and full analysis of the pertinent provisions 
of Part XIII of the Versailles Treaty and of the exact meaning 
of the terms “industry” and “industrial” as used in the 
Treaty. An interesting feature of the statement of reasons is 
that the court did not enter upon a discussion of the preparatory 
work leading up to the final draft of Part XIII of the Treaty, 
although counsel for the governments and organizations more 
immediately concerned had laid great stress upon this particular 
aspect of the case. 

The opinion was read out and communicated to those con- 
cerned in the same manner as the previous one. It was at the 





27 See in RECORDS OF THE THIRD SESSION OF THE INTERNATIONAL LaBourR Con- 
FERENCE, Reports of Credentials Committee; see also Acts AND DocuMENTS 
RELATING TO JUDGMENTS AND Apvisory Opinions GIVEN By THE Court (Publica- 
tions of the Permanent Court of International Justice, Series C, No. 1.) 

28 See Acts AND DocuMENTS RELATING TO JUDGMENTS AND Apvisory OPIN- 
tons GIVEN BY THE Court; see also the Records of the three first sessions of the 
Labor Conference. 
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same time announced that two of the judges, the Vice-President, 
Monsieur Weiss (France) and the deputy judge, M. Negulesco 
(Roumania) “ availing themselves of the right accorded them 
under Article 71 of the Rules of Court had declared that they 
were unable to concur in the opinion given by the Court.” 
Apart from the interest which may attach to these declarations 
from the point of view of the particular case, they have a more 
general interest in that they provide an interpretation of the 
second paragraph of the article in question, according to which 
“the opinions of dissenting judges may, at their request, be 
attached to the opinion of the Court.” This provision has evi- 
dently been read by the court as meaning that it is permissible 
for judges to state their dissent without giving any reasons 
for it, and consequently without delivering a full separate 
opinion. 

While the court was deliberating upon the two opinions which 
have just been considered, it received (as has already been made 
public by means of reports to the press) — through the Secre- 
tary General of the League of Nations — a suggestion from the 
French Government, to the effect that it might be expedient to 
postpone consideration of the question concerning the com- 
petence of the International Labor Organization in matters relat- 
ing to agricultural labor, pending receipt by the court of a request 
for a ‘supplementary advisory opinion ” concerning “ the com- 
petence of the organization to examine proposals for the organi- 
zation and development of the methods of agricultural production 
and other questions of a like character.” The French Govern- 
ment had, in fact, laid before the Council of the League a request 
that the court should be asked to give an opinion on this question 
also, which, it held, should be considered in conjunction with the 
question concerning agriculture already submitted. The answer 
to this suggestion, given on behalf of the court, was that in order 
to be able to consider whether the two questions concerning 
agriculture had better be taken together, the court would have 
also to enter into the merits of the second question which the 
French Government desired to put through the Council. This, 
however, the court could not do until it had been actually made 
cognisant of the question in the manner prescribed by the Cov- 
enant of the League. Furthermore, it was the duty of the court 
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to proceed with the questions which had actually been submitted 
to it in order to be able to give an answer to them as soon as 
possible. As, however, the court had decided to take the question 
concerning the competence of the International Labor Organ- 
ization in matters of agricultural labor last, it was possible that 
a formal request for an opinion on the supplementary question 
raised by the French Government might reach it before it had 
delivered its opinion on the first-mentioned question. 

This was what actually happened. The Council in the middle 
of July decided to request the court for an opinion on the second 
question raised by France,” and at that time the court was still 
considering its first opinion, on the subject of the interpretation 
of Article 389 of the Versailles Treaty. 

The new request was, by virtue of a special decision, added to 
the “ list of cases,” *° and was communicated to the same states 
as the earlier requests; but, by reason of its nature, only to a 
more limited number of international organizations. All the 
states and organizations notified were also informed by wire that 
the court would commence the examination of the new question 
on a fixed date mentioned in the telegram; the intention was to 
afford opportunity of filing requests for permission to furnish 
oral explanations. Such requests were made only by the French 
Government, by the International Labor Office and by one other 
government which, however, withdrew, having regard to the 
short time which it had been possible to allow before its appear- 
ance in court. 

Although this question had in the first communication from the 
French Government — and possibly also in the formal request, 
the terms of which were not quite clear in this respect — been 
qualified as “supplementary ” or “ additional” to the earlier 
question concerning agriculture, the court did not combine its 
answers to the two questions into one but preferred to deliver 
on the same day two separate opinions, which, however, are so 
drafted as to make the connection between them quite apparent. 
The second opinion indeed to a large extent relies on the analysis 
of Part XIII of the Versailles Treaty given in. the first. 





29 See MINUTES OF THE IQTH SESSION OF THE COUNCIL OF THE LEAGUE OF 
NATIONS. 


30 See Statute, Art. 23; Ruxes, Art. 28. 
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The gist of the reply to the second question raised by the 
French Government is that the court, understanding the question 
to be “‘ whether the consideration of the means of production in 
itself and apart from the specific points in respect of which 
powers are conferred upon the International Labor Organization 
by the Treaty, falls within the competence of that organization,” 
answers it in the negative. In doing so, however, the court lays 
stress on the fact that the International Labor Organization 
“cannot be excluded from dealing with the matters specifically 
committed to it by the Treaty on the ground that this may 
involve in some respects the consideration of the means or 
methods of production or of the effects which the proposed meas- 
ures would have upon production.” 

This reply was read out and communicated to those concerned, 
together with the reply to the earlier question concerning 
agriculture. 

When deliberating on the supplementary question submitted 
at the request of the French Government, the court was composed 
of only ten members; one of the deputy judges present had been 
compelled by reasons, the urgency of which was formally recog- 
nized by the court, to return to his country. This is the first 


instance of an application of the third paragraph of Article 25 
of the Statute, which provides that if eleven judges are not 
available a quorum of nine judges shall suffice to constitute the 
court. 


ADMINISTRATIVE QUESTIONS 


During its preliminary session as well as during the first 
ordinary session the court had to settle a certain number of ques- 
tions of an administrative character, some of which are of suffi- 
cient interest to warrant mention in this paper. Under Article 35 
of the Statute, the court is also open to states which are neither 
Members of the League nor mentioned in the Annex to the 
Covenant, and even in cases which are not provided for in 
treaties in force. In the case of all states, however, the fact 
that the court is “ open” would seem to create a potential right 
— except as otherwise provided in treaties in force — to appear 
before it. In order to convert this potential right into an exist- 
ing right, further conditions must be fulfilled. The condition, 
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in the case of members of the League, is ratification of the pro- 
tocol of signature appended to the Statute of the court; (this most 
probably also applies to states mentioned in the Annex to the 
Covenant, e.g., to the United States of America) and in the case 
of other states conditions are to be laid down by the Council 
of the League. Members of the League not having ratified 
would probably have to be assimilated to such “ other States.” ** 

At the request of the court, the Council has now fixed these 
conditions once and for all — subject, of course, to the Council’s 
right to reverse its own decisions. They are, briefly, as follows: 
the state in question “ shall have previously deposited with the 
Registrar of the Court a declaration by which it accepts the 
jurisdiction of the Court . . . and undertakes to carry out in 
full good faith the decision or decisions of the Court;” this 
declaration may, according to the resolution of the Council, be 
made either once and for all or for a particular case. The reso- 
lution finally contains a provision according to which non-mem- 
ber states may, by means of a declaration, accept the jurisdiction 
of the court as compulsory; this acceptance renders them liable 
to unilateral arraignment by any state — whether a member of 
the League or not — which has accepted compulsory jurisdiction, 
but, on the other hand, except where the contrary is already 
provided for by treaties in force, only entitles non-members 
making a declaration, unilaterally to arraign non-members being 
in a similar position.” 

This resolution was communicated by the Secretariat of the 
League of Nations to all the members of the League, whilst the 
court was requested to communicate the Resolution to any other 
states to which it might be of immediate interest. Accordingly, 
the court approved a list of states which, apart from the states 
mentioned in the Annex to the Covenant, contained the follow- 
ing: —Danzig (through the Polish Government), Dominican 
Republic, Georgia, Germany, Iceland, Lichtenstein, Mexico, 
Monaco, San Salvador, Turkey. 





31 See BLOCISZEWSKI, DE LA COMPETENCE DE LA CouR PERMANENTE DE JUSTICE 
INTERNATIONALE, 29; REVUE GENERALE DE Dror INTERNATIONAL, 23; and RowcEr, 
La Premikre ASSEMBLEE DE LA SoctiéTé pEs NATIONS, 96. 


32 See MINUTES OF THE 18TH SESSION OF THE COUNCIL OF THE LEAGUE OF 
NAarTIons ; 
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In this connection it may be mentioned that, after corre- 
pondence on the subject with practically all the governments of 
the world, channels have now been established between the court 
and the various governments for communications other than 
those which pass through the Secretary General of the League 
of Nations (for instance, communications under Articles 40 and 
44 of the Statute). This applies also to the United States Gov- 
ernment, which was one of the first to respond to the steps taken 
by the court in the present respect. 

An important administrative question was the approval of the 
budget for 1923. For 1923 the court budget forms a chapter of 
the general budget of the League; but in future the budget will 
be entirely independent, since, according to a code of “ Regula- 
tions for the financial administration of the League of Nations,” 
adopted by the Third Assembly in September last, the court will 
have the character of a financially autonomous institution under 
the League of Nations. This implies among other things that 
the budget as approved by the court need not pass through the 
Council but will pass direct to the Assembly for approval.** 

With reference to the budget, it should be mentioned that 
there is an increasing tendency on the part of the Council and 
the Assembly of the League to eliminate from the League’s budget 
all expenses incurred more or less exclusively in the interests of 
particular states. According to this principle it has among other 
things been decided that technical assessors sitting with the 
judges for the consideration of transit and communications cases 
and doing so at the request of the parties shall be paid by the lat- 
ter in accordance with rules to be laid down by the court itself. 
Actuated by similar motives the Council has suggested that the 
court should draw up regulations for charging court fees: the 
court, however, has considered that such a measure would not 
be opportune, and it has advised the Council accordingly. It 
based its advice chiefly on the consideration that under its 
Statute it had not the powers necessary to undertake such a func- 
tion; it further pointed out that Article 33 of the Statute very 

33 The same applies to the budget of the International Labor Organization. — 
Incidentally it may be noted that Germany, being a Member of that Organiza- 
tion, although not a Member of the League, contributes to it a yearly sum which 


is credited to the budget at the end of the year as an appropriation in aid. 
84 See SraTuTE, Art. 27. 








WORK OF COURT OF INTERNATIONAL JUSTICE 725 


definitely states that the expenses of the court (in contradistinc- 
tion to the costs of the parties themselves) *° shall be borne by 
the League of Nations. 

Before concluding this paper it may be useful to record one 
more administrative decision taken by the court, relating to the 
publications to be issued by the court’s publishing service. 

These publications in the first place comprise one series 
of judgments and one of advisory opinions, as provided in the 
Rules of Court.*° 

In the second place they comprise a collection of acts and 
documents relating to judgments and to advisory opinions given 
by the court. The first volume in this series will be issued shortly 
and will contain the verbatim reports of the hearings relating to 
the questions on which the court has so far given advisory opin- 
ions, the volume will further contain documents filed with the 
court concerning the same questions and forming part of the pro- 
ceedings; and lastly such extracts of the correspondence relating 
to the questions as are likely to throw light upon points of 
procedure. 

The last series at present contemplated consists of acts and 
documents concerning the organization of the court. The first 
of the volumes included in this series contained the Covenant 
in its original form and as amended by the Assembly of the 
League; the Statute; and the Rules of Court. In the next 
volume, which is now in the press, will be published the minutes 
of the preliminary session with annexes, giving a complete 
account of the preparation of the Rules of Court. 


Tue Hacve. A. Hammarskjold. 





35 See StaTuTE, Art. 64. 
36 Ruies oF Court, Arts. 65, 74. 
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SPECIFIC PERFORMANCE OF INCOMPLETE AGREEMENTS. — If a term 
of an entirely executory contract’ is to be determined in some manner 
other than by future agreement of the parties,? and that stipulated 
method of determination has failed, courts very generally deny specific 
performance.* An exception is sometimes made if the term remaining 
unfixed pertains to a subsidiary and unimportant part of the contract.* 





1 The discussion of this note is limited to contracts which would be specifically 
enforceable if it were not for the difficulties noted herein. 

2 The usual method is by appointment of third parties who may be called 
arbitrators, appraisers, assessors, or valuers. See Smith v. Boston, C. & M. Ry. 
Co., 36 N. H. 458, 489 (1858). Agreements to arbitrate are unanimously held 
not specifically enforceable. Bozeman v. Gilbert, 1 Ala. 90 (1840); Agar v. 
Maclew, 2 S. & S. 418 (1825). It is obvious that an agreement between the 
parties can not be compelled by the courts. So, if such contracts as we are con- 
sidering are to be specifically enforced, it must be by some method not entirely 
consistent with the expressed intent of the parties. See Strohmaier v. Zeppen- 
field, 3 Mo. App. 429, 432 (1877). 

8 Milnes v. Gery, 14 Ves. 400 (1807); Agar v. Maclew, supra; Blundell v. 
Brettargh, 17 Ves. 232 (1810); Vickers v. Vickers, L. R. 4 Eq. 529 (1867). It 
has been held, however, that an injunction will be issued restraining the defendant 
from preventing such determination. Smith v. Peters, L. R. 20 Eq. 511 (1875); 
Morse v. Everest, 6 Madd. Ch. 25 (1821). Or the injured party may have an 
action at law for breach of contract. See Unirorm Sates Act, § 10, rule 2; 
ENGLISH Sate oF Goons Act, § 9, rule 2. See Witiston, Sates, § 176. But, if 
the defendant is not at fault, there is no remedy at law. See Unrrorm Sates Act, 
§ 10, rule 1; Encitisn Sate or Goons Act, §9, rule 1 (implied). See Wi.iston, 
SALES, § 175. 

# Jackson v. Jackson, 1 Sm. & Gif. 184 (1853); Richardson v. Smith, L. R. 
5 Ch. App. 648 (1870); Kipp v. Laun, 146 Wis. 591, 131 N. W. 418 (1911). 
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There the court may specifically enforce the rest of the contract,° or 
may itself ascertain the unfixed term and decree specific performance 
of the entire agreement.® The justification given is that a contract 
substantially that of the parties’ creation is being enforced. If, how- 
ever, the future agreement of the parties is the sole method named for 
fixing the term,’ there is a uniform line of authorities denying specific 
performance.*® 

A more difficult problem is presented when the contract has been 
partly performed by the petitioner so that to deny relief will not leave 
the parties in statu quo. If the mode for fixing the unspecified term 





5 Richardson v. Smith, supra; Union Pacific Ry. Co. v. Chicago, R. I. & P. 
Ry. Co., 163 U. S. 564 (1896). 

6 Burton v. Landon, 66 Vt. 361 (1894); Black v. Rogers, 75 Mo. 441 (1882). 

7 The fact that such term is to be fixed by future agreement may appear 
from the negotiations of the parties. Strack v. Roetzel, 46 Okla. 695, 148 Pac. 
1017 (1915); Canton Co. v. Northern C. R. Co., 21 Md. 383 (1863); Williams v. 
Stewart, 25 Minn. 516 (1879); Bushnell v. Dunbeck, 61 Ore. 114, 121 Pac. 6 
(1912); Cobb v. Cromwell, 62 N. C. (Phill. Eq.) 18 (1886). Or it may be 
expressly provided in the contract. Leslie v. Mattwig, 131 Minn. 159, 154 N. W. 
051 (1915); Huff v. Shepard, 58 Mo. 242 (1874); Johnson v. Plotner, 15 S. D. 
154, 87 N. W. 926 (1901). 

A case involving both elements of appraisement and of future agreement is 
Howison v. Bartlett, 141 Ala. 593, 37 So. 590 (1904). The parties contracted 
for the sale of a timber interest at a definite price per acre. A surveyor to de- 
termine the acreage was mutually to be agreed upon. After a disagreement of 
the parties on this point, the court appointed a surveyor and decreed specific 
performance. It was said that the intention of the parties was that the selection 
of the surveyor should not be essential to the completion of the contract. This 
view is explainable on the ground that, although the determination related to the 
main subject matter, it was a purely mechanical art of determining quantity. 
See Alfred Hayes, “ Specific Performance of Contracts for Arbitration and Valua- 
tion,” 1 Corn. L. Q. 225, 230. It has been similarly held that the complete omis- 
sion of an unessential detail does not prevent specific performance. Bushman v. 
Faltis, 184 Mich. 172, 150 N. W. 848 (1015). If the term is essential and is 
omitted, the contract is usually held incomplete. Poole v. Tannis, 137 Wis. 363, 
118 N. W. 188 (1908); McClintock v. Laing, 22 Mich. 212 (1871); Milliman v. 
Huntington, 68 Hun (N. Y.) 258 (1893). But see, contra, Triebert v. Burgess, 
11 Md. 452 (1857). But if, in the case of a sale, the essential term omitted is 
the price, it is said that the parties intended a reasonable price. Acebal v. Levy, 
10 Bing. 376 (1834); Taft v. Travis, 136 Mass. 95 (1883); Lovejoy v. Michels, 
88 Mich. 15, 49 N. W. oor (1891). If the amount of rental is not mentioned in 
a renewal clause, the lease is renewable at the rental paid during the preceding 
term. Rutgers v. Hunter, 6 Johns. Ch. (N. Y.) 215 (1822); Cunningham v. 
Pattee, 99 Mass. 248 (1868). But if the length of the renewal term is not stated, 
neither the length of the preceding term nor a reasonable term will be inserted. 
Abeel v. Radcliff, 13 Johns. (N. Y.) 297 (1816). 

8 Relief is sometimes denied on the broad ground that there is no binding con- 
tract. Mayer v. McCreery, 119 N. Y. 434, 23 N. E. 1045 (1890) ; Krum v. Cham- 
berlain, 57 Neb. 220, 77 N. W. 665 (1808) ; Kane v. Luckman, 131 Fed. 609 (Circ. 
Ct., N. D. Ia., 1904); Monahan v. Allen, 47 Mont. 75, 130 Pac. 768 (1913); 
Shepard v. Carpenter, 54 Minn. 153, 55 N. W. 906 (1803). Assuming that 
there has been progress beyond the stage of preliminary negotiations, specific 
performance is denied because of incompleteness. In many cases, the term is of 
such nature that a court could not fix it with reasonable accuracy. Whitehill v. 
Lowe, 10 Utah 419, 37 Pac. 589 (1894); Reger v. McAllister, 70 W. Va. 52, 73 
N. E. 48 (1911); Gaslight & Coke Co. v. New Albany, 139 Ind. 660, 39 N. E. 
462 (1894) ; McCauley v. Schatzley, 44 Ind. App. 262, 88 N. E. 972 (1909). But 
in others a reasonable term could have been determined by the court. Graham 
v. Call, 5 Munf. (Va.) 396 (1817); Camden & A. R. Co, v, Stewart, 18 N. J. Eq. 
489 (1867) ; Wiley v. Roberts, 31 Mo. 212 (1860), 
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is not the future agreement of the parties, and if the term is such 
that a court of equity can determine it with reasonable accuracy, 
specific performance is usually granted.® Thus, if a clause in a lease 
states that one party shall have the option of renewing *° at a rental 
to be determined by third parties, equity will determine a reasonable 
rental and decree specific performance." It may be said that the de- 
termination of the rental by the stipulated method is a condition 
precedent which is waived if a party in any way prevents the per- 
formance thereof,’? and that the rental may be then determined by 
the court.’* On this rationale, it seems that the same result should 
be reached, contrary to the authorities,‘* when a similar contract is 
wholly executory. And so also, specific performance should not be 
granted where the defendant is not at fault.’° Courts frequently 
state that the situation presented falls within the exception made where 
the term remaining unfixed is incidental and subsidiary to the main 
object of the agreement.’® Although the rental for a renewal period 
may be incidental to the main purpose of the original agreement, 
yet at the time for specific performance it must be considered of the 
essence. It can not be assumed that the method for determining the 
amount was intended to be merely a matter of form. There should be 
some other basis for the decisions. The only elements present here 
and lacking in the cases denying relief are part performance of the 
original contract by the complainant and consequent inability of the 





® Castle Creek Water Co. v. Aspen, 146 Fed. 8 (8th Circ., 1906); Cooke v. 
Miller, 25 R. I. 92, 54 Atl. 927 (1903) ; Coles v. Peck, 96 Ind. 333 (1884) ; Bristol 
v. Bristol & Warren Waterworks, 19 R. I. 413, 34 Atl. 359 (1896); Gunton v. 
Carroll, ror U. S. 426 (1879) ; Dinham v. Bradford, L. R. 5 Ch. App. 519 (1869) ; 
Arnot v. Alexander, 44 Mo. 25 (1869). This relief has sometimes been denied 
when an alternative remedy is possible. Greason v. Keteltas, 17 N. Y. 401 
(1858) ; Hopkins v. Gilman, 22 Wis. 476 (1868). 

10 Specific performance of a contract to renew a lease will be granted if the 
contract is complete and certain. Kollock v. Scribner, 98 Wis. 104, 73 N. W. 776 
(1897) ; Sadlier v. Briggs, 4 H. L. Cas. 435 (1853). But see, contra, Laroussini 
v. Werlein, 48 La. 13, 18 So. 704 (1895). 

11 Kaufmann v, Liggett, 209 Pa. St. 87, 58 Atl. 129 (1904); Springer v. Bor- 
den, 154 Ill. 668, 39 N. E. 603 (1895); Strohmaier v. Zeppentield, supra, note 2; 
Tobey Furniture Co. v. Rowe, 18 Ill. "App. 293 (1885). 

12 Hood v. Hartshorn, 100 Mass. 117 (1868) (an action at law for the value 
of buildings put up on the leased land by the lessee). 

13 A somewhat analogous situation in the case of insurance contracts has 
been treated in this manner at law. If there has been any misconduct on the 
part of the company or the appraiser, it is said that the condition precedent has 
been excused and the insured can have his damages assessed by the jury. Brock 
v. The Dwelling-House Ins. Co., 102 Mich. 583, 61 N.. W. 67 (1894) ; McCullough 
v. Phoenix Ins. Co., 113 Mo. 606, 21 S. W. 207 (1893); Bradshaw v. Agricultural 
Ins. Co., 137 N. Y. 137, 32 N. E. 1055 (1803). 

14 Elberton Hardware Co. v. Hawes, 122 Ga. 858, 50 S. E. 964 (1905). Cf. 
Alabama Mineral Land Co. v. Jackson, 121 Ala. 172, 25 So. 709 (1808). See 
note 3, supra. 

15 This distinction, however, is not taken by the decisions. Kaufmann v. 
Liggett, supra, note 11; Phippen v. Stickney, 3 Met. (Mass.) 384 (1841); Lowe 
v. Brown, 22 Ohio St. 463 (1872); Springer v. Borden, supra, note 11; Richard- 
son v. Harkness, 59 Wash. 474, 110 Pac. 9 (1910). 

16 The naming of the method by which such term should be fixed is treated 
as merely a suggestion for determining a reasonable rental. See Pomeroy, SPECIFIC 
PERFORMANCE OF ConTRACTS, § 151. And see notes 4, 6, supra. 
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courts to leave the parties in statu quo by denying relief. This appeal 
to the conscience of equity to prevent a forfeiture or part failure of 
consideration is probably the deciding factor.** 

A recent decision '* takes the same position where a lessee had an 
option to renew for a specified term “ at such rental as might be agreed 
upon between the lessor and lessee.” The court, without considering 
it of any importance whether the lessor flatly refused to bargain or 
whether the parties simply were unable to agree, fixed a reasonable 
rental and decreed specific performance.'® If this provision for agree- 
ment is to be considered as a conditicn precedent to the lessee’s right 
to a renewal, two situations may arise. If the lessor will not attempt 
to agree upon a rental, it may be said that he has waived this con- 
dition by preventing performance and that the court may, thereafter, 
fix a reasonable rental.*° If the lessor is not at fault by refusing to co- 
operate or exercise an honest judgment, as must be assumed in the 
instant case, supporting a decree on this ground is even more difficult. 
It is argued by the court that the provision is equivalent to one for a 
rental satisfactory to both parties; that, in a matter such as rental, 
“satisfactory ” has been held in similar cases to mean such as ought 
reasonably to satisfy; and that the court, therefore, will not be vio- 
lating the intention of the parties by decreeing specific performance at 
a reasonable rental.?_ The difficulties with this reasoning are two. 
(1) In almost every case where that doctrine has been applied there 
has been performance by the plaintiff in an attempt to satisfy the 
defendant, the expense of which the plaintiff will lose if specific relief 
be denied. In this case, while there was part performance of the 
original contract, that performance was not in an attempt to satisfy 


the lessor. (2) The defendant may expressly reserve the right of 
honest personal satisfaction whatever the nature of the performance 
called for.22 Several cases have held that he has done so by a stipula- 
tion like the one under discussion.?* 





17 It has been seriously considered and emphasized in many of the cases 
granting relief after part performance. See note 9, supra. And see Alfred Hayes, 
supra, 1 Corn. L. Q. 225, 231. It seems that here, as in many other situations, 
equity is balancing the practical difficulties against the hardship that would re- 
sult from denying relief. A way to avoid these practical difficulties has been 
discovered which, under the circumstances, does not seem to violate the parties’ 
agreement to such an extent as to be unjustifiable. 

18 Young v. Nelson, 209 Pac. 515 (Wash., 1922). For the facts of this case, 
see Recent Cases, infra, p. 761. 

19 The lessee alleged his offer to pay a reasonable rental and his willingness 
to pay the court’s determination of that amount. 

20 The inconsistency of this view lies in the fact that, in the case of a wholly 
executory contract, specific performance is denied when this reasoning would, 
as here, lead to a different result. See note 8, supra. 

21 Anderson v. Frye & Bruhn, 69 Wash. 89, 124 Pac. 499 (1912); Parlin & 
Orendorff Co. v. City of Greenville, 127 Fed..55 (5th Circ., 1904); Hawkins v. 
Graham, 149 Mass. 284, 21 N. E. 312 (1889) ; Erickson v. Ward, 266 Ill. 259, 107 
N. E. 503 (1915). This rule undeniably originated in defiance of intention. 
Folliard v, Wallace, 2 Johns. (N. Y.) 395 (1807); City of Brooklyn v. Brooklyn 
City R. R., 47 N. Y. 475, 479 (1872). 

22 McCarren v. McNulty, 7 Gray (Mass.) 139 (1856); Singerley v. Thayer, 
108 Pa. St. 291, 2 Atl. 230 (1885); Wood Machine Co. v. Smith, 50 Mich. 565, 
15 N. W. 906 (1883). 

23 Duffield v. Whitlock, 1 Hoffman Ch. 110 (1839), 26 Wend. (N. Y.) 55 
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The court considered, further, that the provision for agreement 
may be treated in the same manner as a stipulation for determination 
by third parties: 7.e., as a matter of form or as a mere suggestion 
for arriving at a reasonable rental.** Granting the accuracy of such a 
position in those cases, it does not necessarily follow that the same 
reasoning applies to the present situation. There the parties have 
expressed their willingness to allow some one other than themselves 
to determine the amount. This may possibly be taken as an indication 
of an intention to have a reasonable rental fixed. Such an intention 
can hardly be. tortured from a provision that the parties themselves 
shall agree.2* Where there is something in the language of the agree- 
ment *° or in the special circumstances of the parties ?’ from which it 
can be inferred that the parties meant to agree upon a reasonable 
amount, there is some basis for a determination by the court in case 
of a disagreement.?* But where the parties have perfect freedom 
to bargain, and have not expressed any intent to limit this freedom, 
it seems that such action is unwarranted.?® Underlying the court’s 
attitude must be this same appeal to the conscience of equity. In 
this case, if not in the so-called arbitration cases, desire to reach an 
equitable result seems to have led the court beyond the proper limits 
of equity jurisdiction.*® It may be that the parties intended just 
such a contract as was enforced. But the danger of substantially de- 
feating their intention is too great to be outweighed by considera- 
tions of hardship on the plaintiff.** 


(1841) ; Livingston Waterworks v. City of Livingston, 53 Mont. 1, 162 Pac. 381 
(1916). If this is sound, the court is compelling the lessor to take an amount 
with which he may be honestly dissatisfied and thus enforcing a contract of its 
own creation. 

24 See note 16, supra. 

25 The secret intent of the parties, if different from that expressed, will not 
prevail. The language used by the parties is said to express their real intention. 
Broune v. Hickie, 68 Iowa 330, 27 N. W. 276 (1886); Clark v. Lillie, 39 Vt. 405 
(1867) ; Crimp v. McCormick Const. Co., 72 Fed. 336 (7th Circ., 1896). 

26 “ Reasonable regulations, and fair and equitable compensation to be agreed 
upon.” Joy v. St. Louis, 138 U. S. 1 (1890). “Reasonable regulations and 
terms to be agreed upon.” Central Trust Co. v. Wabash, St. L. & P. Ry. Co., 
29 Fed. 546 (Circ. Ct., E. D. Mo., 1886). 

27 Slade v. Lexington, 141 Ky. 214, 132 S. W. 404 (1910). Such would be 
the situation in the case under consideration if, by reason of rent statutes, the 
lessor could not legally demand more than a reasonable rental. 

28 If deciding that the parties meant to agree upon a reasonable term would 
not afford the court sufficient foundation for determining it with accuracy, it is 
obvious that the court will not attempt so to act. Howe v. Larkin, 119 Fed. 1005 
(Circ. Ct., D. R. I., 1903), “ under such covenants, provisos, and agreements to 
be decided upon at that time between the parties, not embodying any of the 
conditions contained in the present lease”; McKibben v. Brown, 14 N. J. Eq. 13 
(1861), terms and credit to be given for the purchase price; Burchfield v. Brink- 
man, 92 Kan. 377, 140 Pac. 894 (1914), various terms and conditions of the lease. 

29 Provisions that the lessee might renew at a rental to be proportioned to a 
revaluation of the premises have been held unenforceable because no method was 
stated for determining the revaluation. Streit v. Fay, 230 Ill. 319, 82 N. E. 648 
(1907) ; Pray v. Clark, 113 Mass. 283 (1873). It seems that in such a situation 
there would be more justification for a determination by the court than in a case 
where that right has been expressly reserved to the parties themselves. 

30 See note 23, supra. 

81 The court also suggests that, in such a case, the lessor would not be al- 
lowed to maintain an action for possession against the lessee, and that this 1s 
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RESCISSION UNDER SECTION 65 OF THE UNIFoRM SALEs Act. — The 
unfortunate consequences of the ambiguous use of legal terms are well 
illustrated by recent decisions‘ construing section 65 * of the Uniform 
Sales Act. This section deals with rescission of a contract or sale by 
a seller. In their proper sense, rescind and rescission imply that the 
transaction in regard to which the words are used is altogether de- 
stroyed.2 Thus they are correctly employed to express the idea 
that, where one party has repudiated or broken the contract, the 
injured party is entitled to restoration of the original status quo. For 
the law of England and the United States* now generally recognizes 
alternative remedies for a repudiation or material breach of contract: 
namely, an action on the contract in which the plaintiff seeks to be 
put in as good a position as he would have been had the contract 
been carried out; and the right to be restored to as good a position 
as he would have occupied had the contract never been made.°® 

Unfortunately, rescind and rescission in recent years have been 
used to designate a situation where the plaintiff, while professing to 
be excused from performing on his part, seeks to be put in as good 
a position as he would have occupied if the contract had been carried 
out. This misuse of terms is bound to cause confusion of such cases 





just the reverse of such an action. This argument is hardly sound, as the lessee 
would have a good defense to such action only if he could obtain specific per- 
formance in equity. Simon v. Schmitt, 122 N. Y. Supp. 421, 137 App. Div. 625 
(1910) ; Camden & A. Ry. Co. v. Stewart, 18 N. J. Eq. 48g, 491 (1867); Kauf- 
mann v. Liggett, supra, note 11. 

1 Henderson Tire & Rubber Co. v. Wilson, 203 App. Div. 773, 196 N. Y. Supp. 
879 (1922); Putnam-Hooker Co. v. Iron-Clad Overall Co., 204 App. Div. 40, 
197 N. Y. Supp. 541 (1922). For the facts of Henderson Co. v. Wilson, see 
Recent Cases, infra, p. 760. 

2 Section 146 of New York Personal Property Law, Consor. Laws, c. 41, 
amended 1911 Laws, c. 571. 

38 The words are used with reference to contracts or sales of infants or lunatics 
as well as with reference to contracts voidable for fraud or mistake. In com- 
paratively recent times they have been used also with reference to contracts where 
one party has repudiated or broken the contract. 

4 The same is true of the civil law. See 2 Wituiston, Contracts, §§ 899 
et seq. 

5 See 3 Wiiiiston, Contracts, §1454. the assertion of the latter right will 
involve a quasi-contractual claim for the value of any performance which the 
injured party may have rendered; but if he has rendered no performance, all that 
is necessary is to have matters dropped where they stand. 

8 Ever since the days of Lord Mansfield it has been made increasingly clear 
that mutual promises are generally dependent. But though this dependency has 
carried with it the consequence that if one party repudiates or breaks his con- 
tract he cannot maintain an action against his co-contractor if the latter there- 
after refuses to conform; nevertheless, after one party has broken or repudiated 
his obligation, the injured party without performing on his part may sue the 
wrongdoer for breach of contract. In the latter case, the plaintiff’s declaration 
alleged in substance that he was ready and willing and able to perform, and 
would have done so had he not been excused by the defendan ’s repudiation or 
breach. The leading English case for this doctrine is Cort v. Ambergate Ry. Co., 
17 Q. B. 127 (1851). See Writxiston, Sates, § 586, note 96. The principle in- 
volved may be traced back to the early days of the development of contractual 
law. If performance of a condition qualifying an obligation was excused, the plain- 
tiff might recover by alleging and proving the excuse instead of by performance. 
Mayne’s Case, 5 Coke’s Rep. 20 b (1596). The only new development in modern 
times has been the fuller recognition of the defendant’s breach or repudiation as 
. excuse for failure by the plaintiff to perform either express or implied condi- 

ons, 
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with cases where total rescission on both sides of an obligation is in 
question. A few courts, misled by the words, have held that unless 
the plaintiff continued to perform, he could not sue upon the con- 
tract.’ A more serious consequence is threatened by the construction 
the New York Courts have put upon section 65° of the Sales Act. A 
statement by the Court of Appeals in Rubber Trading Co. v. Man- 
hattan Mfg. Co.® unfortunately implies that rescission in this section 
means refraining from further performance by the seller and, never- 
theless, bringing an action on the contract. The consequence was 
accepted that if a buyer breaks or repudiates his contract, the seller 
cannot refrain from tendering or performing on his own part and sue 
on the contract for damages unless he gives notice of his intention to 
do so. And on the strength of this language the lower New York 
courts have so held.*® Such a construction results in depriving an 
injured plaintiff of all relief on the merest technicality. 

There should be no doubt that rescind and rescission in section 
65** are used in their proper sense. In an endeavor to make mis- 
apprehension difficult, the word “ totally” has been inserted before 
“rescind.” Evidently the purpose of the Act with reference to the 
seller’s remedies is to provide for an action on the contract in section 
64,* and then in section 65 to provide for the alternative remedy of 
rescission. The matter is vital, since section 64 makes no require- 
ment of notice by an injured seller in order to justify his refraining 
from a useless tender and suing the buyer for breach of contract. The 





7 Cox v. McLaughlin, 54 Cal. 605 (1880) ; Porter v. Arrowhead Reservoir Co., 
too Cal. 500, 502, 35 Pac. 146 (1893); Palm v. Ohio R. Co., 18 Ill. 217 (1856); 
Howe v. Hutchison, ros Ill. 501 (1883); Chicago Trust Co. v. Lumber Co., 242 
Ill. 468, 90 N. E. 282 (1909) ; Jones v. Mial, 79 N. C. 164 (1878); Bethel v. Salem 
Improvement Co., 93 Va. 354, 25 S. E. 304 (1896). See 3 Witxiston, ContTRActs, 
§ 1303. 

8 See N. Y. Personat Prop. Law, § 146. 

9 221 N. Y. 120, 116 N. E. 789 (1917). A seller brought an action to recover 
damages for the buyer’s refusal to accept goods contracted for. The court rightly 
denied recovery because, though the defendant had repudiated the contract, the 
plaintiff insisted on the defendant’s performance of conditions not justified by 
the contract. As the plaintiff was bound to allege and prove that, had the de- 
fendant not refused to perform, the plaintiff would have been ready and willing 
and able to perform, and would have done so according to the terms of the con- 
tract, he was clearly not entitled to recover. But the court, instead of confining 
itself to this ground of decision, threw in the statement (p. 125): “Still less is 
there any hint that because of the buyer’s wrong, the seller has chosen to treat 
the contract as abandoned. The statute says that the seller must give notice of 
his election (Sales of Goods Act, §146). One cannot read that notice in the 
terms of the plaintiff's tender.” 

10 Helfant v. Manhattan Paper Co., 184 N. Y. Supp. 611 (App. Term, 1920) ; 
Henderson Tire & Rubber Co. v. Wilson, 203 App. Div. 773, 196 N. Y. Supp. 
879 (1922); Putnam-Hooker Co. v. Iron-Clad Overall Co., 204 App. Div. 40, 
197 N. Y. Supp. 541 (1922). : 

11 As indeed throughout the Act. Rescission of a sale or transfer of title, 
however, does not necessarily involve rescission of the contract to buy and sell 
under which the title was transferred. See the Uniform Sales Act, § 61. 

12 This section is substantially copied from the English Act. See SALE oF 
Goons Act, 56 & 57 Vicr. c. 71, § 50. Under that section the English courts have 
found no difficulty in dealing with an anticipatory breach as well as a breach at 
the time when performance is due. See CuHatmers, Sate or Goons, 8 ed., 114, 
115. 
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reason is plain. A real rescission involves a right of restitution as an 
alternative remedy in derogation of the contract and involves setting it 
aside. Here notice may properly be required. But to entitle an 
injured party to sue for breach of contract, the law never has required 
and never should require any notice, whether the seller has been 
excused from performing or not.’* 





EXEMPTION FROM TAXATION OF PROPERTY OF CHARITABLE INSTITU- 
TIONS. —A recent Illinois decision’ raises several of the more im- 
portant questions of interpretation of the statutory and constitutional 
exemptions from taxation of charitable, educational, and religious 
institutions. Owing to the wide divergence in the statutes each case 
must be examined in the light of the particular enactment. There are, 
however, certain common provisions; and some general principles may 
be traced through the decisions. 

There are three general types of provision: (1) exemption of “ all 
property of the institution” * or of “ the institution ” * itself; (2) ex- 
emption of all property used for the general purposes of the organiza- 
tion;* and (3) relief from taxation of all property used for specific 
purposes,° charitable, educational, or religious, as for “ purely public 
charity.” The first type is of necessity interpreted broadly to exempt 
all property of the institution regardless of its use.° The second con- 





13 In a dissenting opinion in Henderson Tire Co. v. Wilson, supra, Hubbs, J., 
remarks (p. 883): ‘I do not believe that there is any controlling decision in the 
courts to the contrary. The clear wording of the section, the construction placed 
upon it by its drafters, the prior decisions in this state, and the decisions of the 
courts of other states, without exception, should not be disregarded.” 

1 Smith v. Board of Review, 136 N. E. 787 (Ill., 1922). For the facts of this 
case see Recent Cases, infra, p. 761. 

2 See 1913 S. D. Comp. Srar., 495. 

3 See 1913 Minn. Gen. Srat., c. 11, § 1970; 1922 Ky. Srar., c. 108, § 4026. 

4 See 1915 Micu. Comp. Laws, c. 83, § 7, subd. 4; 1916 Me. Rev. Srat., c. 10, 
§ 6, subd. 3. 

5 See 1921 Inx. Rev. Srar., c. 120, par. 2, subd. 7; 1919 Mo. Rev. Srat., c. 119, 
art. 1, § 12753. 

6 Northwestern Univ. v. Ill., 99 U. S. 309 (1878); Osborne v. Humphrey, 7 
Conn. 335 (1829); Savannah v. Solomon’s Lodge, 53 Ga. 93 (1874); New Or- 
leans Female Orphan Asylum v. Houston, 37 La. Ann. 68 (1885); University v. 
Skidmore, 87 Tenn. 155 (1888); Brown Univ. v. Granger, 19 R. I. 704, 36 Atl. 
720 (1897); Webster City v. Wright Co., 144 Ia. 562, 123 N. W. 193 (1909) ; 
Ellsworth College v. Emmett Co., 156 Ia. 52, 135 N. W. 504 (10912). Contra: 
People v. Theological Seminary, 174 Ill. 177, 51 N. E. 198 (1898); s. c. 196 Il. 
430, 59 N. E. 977 (1901); s. c. 193 Ill. 619, 61 N. E. 1022 (1901) ; aff’d 188 U. S. 
662 (1903). 

The exemption of “ the institution” was held to apply generally to its prop- 
erty in the following cases: Kentucky Female Orphan Asylum v. Louisville, 100 
Ky. 470, 36 S. W. 921 (1896) ; White v. Smith, 189 Pa. St. 222, 42 Atl. 125 (1899) ; 
State v. Bishop Seabury Mission, 90 Minn. 92, 95 N. W. 882 (1903); Watson v. 
Boston, 209 Mass. 18, 95 N. E. 302 (1911) ; Comm. v. Berea College, 149 Ky. 95, 
147 S. W. 929 (1912). 

Different results have been reached by other courts, which have held such 
provisions to be analogous in effect to the second and third types. Stinson 
Memorial Library v. Union Co., 248 Ill. 590, 94 N. E. 153 (1911); State v. St. 
Barnabas Hospital, 95 Minn. 489, 104 N. W. 551 (1905); New London v. Colby 
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ditions exemption on the use of the property in connection with the 
stated charitable purpose of the institution.’ The relation must be 
close,* but it has been held that the use need not be exclusive unless 
specifically so provided. The most common type of enactment con- 
fines the exemption to property actually used directly for the object 
of charity, education, or religion to which the institution claiming the 
exemption is devoted. It is not extended to include property used 
collaterally to carry out that purpose.’® Thus, it is well established 
that under such a statute, exempting property used for religious pur- 
poses, a parsonage or building used as a parsonage, belonging to and 
adjoining a church, is without the scope of the exemption."* Further, 
for any exemption to be granted, the use for the charitable purpose 
must be predominant when the property is made also to serve another 
end; ** and the property must be actually in use for this purpose at 





Academy, 69 N. H. 443, 46 Atl. 743 (1899); American Sunday School Union v. 
Philadelphia, 161 Pa. St. 307, 29 Atl. 26 (1804). 

TY. M.C. A. v. Ottawa, 20 Ont. L. Rep. 567 (1910) (statute specifying “ use 
for the purposes of the association”); Curtis v. Androscoggin Lodge, 99 Me. 
356, 59 Atl. 518 (1904) (use by institutions “for their own purposes”); People 
v. Stillwell, 190 N. Y. 284, 83 N. E. 56 (1907) (land used “for cemetery pur- 
poses”) ; State v. Johnson, 62 N. J. L. 625, 43 Atl. 573 (1808). 

8 In the following cases the use of property was held too far removed from 
the general purpose provided for in the statute: Auburn v. Y. M. C. A., 86 Me. 
244, 29 Atl. 922 (1894); Phi Beta Epsilon Corp. v. Boston, 182 Mass. 457, 65 
N. =. 824 (1903); Calvary Baptist Church v. Milliken, 148 Ky. 580, 147 S. W. 
12 (1912). 

® Curtis v. Androscoggin Lodge, supra. Under this type of statute, contrary 
to the usual rule, although revenue is raised from such collateral use or even from 
occasional renting of the premises and the proceeds are devoted. to the general pur- 
pose, the exemption is not destroyed. Y. M. C. A. v. Ottawa, supra; People v. 
Stillwell, supra. 

10 Adelphia Lodge v. Crawford, 157 Mo. 356, 57 S. W. 1020 (1900) ; Sisters 
of Peace v. Westervelt, 64 N. J. L. 510, 45 Atl. 788 (1900) ; aff'd 65 N. J. L. 685, 
48 Atl. 789 (1901) ; Evangelical Baptist Soc. v. Boston, 204 Mass. 28, 90 N. E. 
572 (1910); Kendrick v. Farquhar, 8 Ohio St. 196 (1837); Red v. Johnson, 53 
Tex. 284 (1880). 

11 M. E. Church Trustees v. Ellis, 38 Ind. 3 (1871); Vail v. Beach, ro Kan. 
214 (1872); St. Mark’s Church v. Brunswick, 78 Ga. 541 (1887). Such a build- 
ing is not held to be included in an exemption of all houses of public worship and 
grounds and buildings necessary for the proper occupancy, use, and enjoyment. 
Gerke v. Purcell, 25 Ohio St. 248 (1874); First Presbyterian Church v. New 
Orleans, 30 La. Ann. 259 (1878); State v. Axtell, 41 N. J. L. 117 (1879); Hen- 
nepin Co. v. Grace, 27 Minn. 503 (1881) ; People v. O’Brien, 53 Hun (N. Y.) 580 
(1889). 

The provisions as to educational and charitable institutions have received a 
somewhat more liberal construction under statutes of the same general type. 
Thus residences of teachers have in general been held to be in use for the pur- 
poses of the institution and of education. State v. Ross, 24 N. J. L. 497 (1854); 
Blackman v. Houston, 39 La. Ann. 592 (1887); Ramsey Co. v. Macalaster Col- 
lege, 51 Minn. 437, 53 N. W. 704 (1892); Northampton Co. v. Lafayette College, 
128 Pa. St. 132, 18 Atl. 516 (1889) ; Academy of Sacred Heart v. Irey, 51 Neb. 
755, 71 N. W. 752 (1897) ; Harvard College v. Assessors, 175 Mass. 145, 55 N. E. 
844 (1900); Phillips Academy v. Andover, 175 Mass. 118, 55 N. E. 841 (1900). 
Different results were reached in Williams College v. Assessors, 167 Mass. 505, 
46 N. E. 304 (1897); Amherst College v. Assessors, 173 Mass. 232, 53 N. E. 815 
(1899). As to charitable institutions, see Massachusetts General Hospital v. 
Somerville, ror Mass. 319 (1869). 

12 Salem Lyceum v. Salem, 154 Mass. 15, 27 N. E. 672 (1891) ; Manresa In- 
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the time the tax is levied. Mere prospective use is usually not enough 
to exempt the property,’* although it has been held that the bona fide 
contemplation of such use will be sufficient.'* 

A question which has caused considerable difficulty is that of the 
use of property of charitable institutions for revenue. It is usually 
considered that property which is itself used directly for the charitable 
purpose is exempt, although used in a manner yielding some return.’® 
But in the ordinary statutory situation, as interpreted by the principal 
case, property not used directly for the charitable purpose, but rented 
to third persons or otherwise used as a source of profit, usually will 
not be exempt *® even though the entire revenue therefrom is devoted 





stitute v. Norwalk, 61 Conn. 228, 23 Atl. 1088 (1891); St. Joseph’s Church v. 
Assessors, 12 R. I. 19 (1879); Cong. K. I. A. P. v. New York, 52 Hun (N. Y.) 
507 (1889). See also Curtis v. Androscoggin Lodge, supra. 

18 Boston Soc. of Redemptorist Fathers v. Boston, 129 Mass. 178 (1880); 
Enant v. McGuire, 36 La. Ann. (1884) ; All Saints Parish v. Brookline, 178 Mass. 
404, 59 N. E. 1003 (1901) ; Montana Catholic Missions v. County, 13 Mont. 559, 
35 Pac. 2 (1893); Y. M. C. A. v. Douglas Co., 60 Neb. 642, 83 N. W. 924 (1900) ; 
Children’s Seashore House v. Atlantic City, 68 N. J. L. 385, 53 Atl. 399 (1902); 
Presbyterian Board v. Fisher, 68 N. J. L. 143, 52 Atl. 228 (1902); Canal Co. v. 
County, 76 Wis. 587, 45 N. W. 536 (1890) ; Sioux Falls Lodge v. Mundt, 37 S. D. 
97, 156 N. W. 799 (1916). 

14 Under a New York statute exempting real property of a charitable or- 
ganization from taxation although not in actual use because of the absence of 
suitable buildings, see 1909 Consox. Laws, c. 60, § 4, subd. 7, it is held that va- 
cant property will be exempt if building or use in the immediate future is in 
good faith contemplated. In re Miriam Osborn Memorial Home Ass’n, 80 Misc. 
114, 140 N. Y. Supp. 786 (1912). See also Washington Heights M. E. Church 
v. Mayor of New York, 20 Hun (N. Y.) 297 (1880). The status of property in 
the process of preparation is in some doubt, but the weight of authority favors 
the exemption when the statute does not at least impliedly forbid it. Trinity 
Church v. Boston, 118 Mass. 164 (1875); Enant v. McGuire, supra. See Canal 
Co. v. County, supra; Ottawa Y. M. C. A. v. Ottawa, supra. But, under a 
statute exempting property actually in use, the New Jersey court held such prop- 
erty not exempt. Longport v. Bamberger Seashore Home, 91 N. J. L. 330, 102 
Atl. 633 (1917); Institute of Holy Angels v. Fort Lee, 80 N. J. L. 545, 77 Atl. 
1035 (1910). The same result has been reached in Pennsylvania under a statute 
exempting “houses of stated worship with ground annexed,” passed under a 
constitutional provision exempting actual places of worship. Mullen v. Erie Co., 
85 Pa. St. 288 (1877). 

15 Thus the exemption of a hospital is not destroyed if patients having means 
are allowed to pay for care received. Hot Springs School Dist. v. Sisters of 
Mercy, 84 Ark. 497, 106 S. W. 954 (1907); Board of Review v. Provident Hos- 
pital, 233 Ill. 242, 84 N. E. 216 (1908); St. Joseph’s Hospital v. Ashland Co., 96 
Wis. 636, 72 N. W. 43 (1807); State v. Board of Assessors, 52 La. Ann. 223, 26 
So. 872 (1898) ; Michigan Sanitarium v. Battle Creek, 138 Mich. 676, ror N. W. 
855 (1904); Matter of Certain Lots, 27 Minn. 460, 8 N. W. 505 (1881); State v. 
Powers, 10 Mo. App. 263 (1881). Similarly, schools are exempt if primarily 
charitable, though some of the pupils pay tuition. Blake v. London, L. R. 18 
Q. B. 437 (1886). The same result is reached.in other charities. Philadelphia v. 
Women’s Christian Ass’n, 125 Pa. St. 572, 17 Atl. 475 (1889); Book Agents of 
M. E. Church v. Hinton, 92 Tenn. 188, 21 S. W. 321 (1893). 

16 Y. M. C. A. v. Douglas Co., supra; Indianapolis v. Grand Master, 25 Ind. 
518 (1865); New Orleans v. St. Patrick’s Hall Ass’n, 28 La. Ann. 512 (1876); 
Tax Court v. Grand Lodge, so Md. 429 (1878) ; Massenburg v. Grand Lodge, 81 
Ga. 212, 7 S. E. 636 (1888) ; Brodie v. Fitzgerald, 57 Ark. 445, 22 S. W. 29 (1893) ; 
Hartford v. Theological Seminary, 66 Conn. 475, 34 Atl. 483 (1895); Y. M.C.A 
v. Keene, 70 N. H. 223, 46 Atl. 186 (1899) ; Gymnastic Ass’n v. Milwaukee, 129 
Wis. 429, 109 N. W. 109 (1906); State v. Board of Equalization, 16 S. D. 219, 92 
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to furthering the purpose of the institution. Similarly, vacant or 
unused lands will not be exempt unless the statute specifically so 
provides.*? 

There is great contrariety in the treatment of charitable corporations. 
The exemption from inheritance taxes of property left to such institu- 
tions has generally been considered to apply, unless otherwise specified, 
only to domestic corporations,'‘* on the theory that the legislature 
intends to benefit only its own institutions.‘® The same rationale has 
denied to foreign corporations exemption from property taxes.*° But 
it is held, also, that such exemptions do not apply to domestic corpora- 
tions devoting’ their property and energies to purposes outside the 
state.24_ When the statute is not specific, this seems to be the real 
distinction; and this has been recognized by the courts of New 
Jersey.2?. As the exemption is based on a recognition of the worthy 





N. W. 16 (1902); Parker v. Quinn, 23 Utah 332, 64 Pac. 961 (1901) ; Cooper 
Hospital v. Camden, 68 N. J. L. 691, 54 Atl. 419 (1902); Fitterer v. Crawford, 
157 Mo. 51, 57 S. W. 532 (1900); Grand Lodge v. Burlington, 84 Vt. 202, 78 Atl. 
073 (1910) ; Davis v. Salisbury, 161 N. C. 56, 76 S. E. 687 (1912) ; Lodge v. Polk 
Co., 56 Ia. 34, 8 N. W. 687 (1881). 

Although the foregoing represent the overwhelming weight of authority, a few 
courts have, in particular cases, reached the opposite result. Henderson v. 
Stranger’s Rest Lodge, 17 S. W. 215 (Ky., 1891) (exempting a building rented 
out by a charitable institution, the proceeds being devoted to the charitable pur- 
pose); State v. Johnson, supra (under statute exempting all real and personal 
property of firemen’s associations when used exclusively for its purposes, an in- 
vestment of surplus funds in a mortgage, for revenue to be devoted to the use 
of the institution, is exempt) ; Staunton v. Baldwin Seminary, 99 Va. 653, 39 S. E. 
596 (1901) (under stafute exempting real estate the profits of which are used 
for charitable purposes, leased real estate held exempt); Book Agents of M. E. 
Church v. Hinton, supra (exempting proceeds of sale of books manufactured by 
charitable institution, the revenue being used for charitable purposes). See also 
Asylum v. New Orleans, 105 U. S. 362 (1881). 

In states where the exemption statutes expressly exclude property used for 
income or profit, all such property is subject to taxation. Monticello Seminary 
v. Madison Co., 242 Ill. 477, 90 N. E. 178 (1909) ; People v. Saylies, 32 App. Div. 
197, 53 N. Y. Supp. 67 (1898); Centenary College v. Hubbs, 128 La. 257, 54 So. 
790 (1911); Cincinnati College v. State, 19 Ohio 110 (1850); Cleveland Library 
Ass’n v. Pelton, 36 Ohio St. 259 (1880). But even under such statutes property 
is still exempt if charges are not made with a view to profit. Davis v. Camp 
Meeting Ass’n, 57 Ohio St. 257, 49 N. E. 401 (1897); Comm. v. Hampton Insti- 
tute, 106 Va. 614, 56 S. E. 594 (1907). 

17 Thus where the statute includes “all land” or all “land not used for 
profit,” vacant land is exempt. Foy v. Coe College, 95 Iowa 6809, 64 N. W. 636 
(1895) ; People v. Reilly, 178 N. Y. 609, 70 N. E. 1107 (1904); Parsons College v. 
Kalamazoo, 166 Mich. 305, 131 N. W. 553 (1911); Ramsey Co. v. Macalaster 
College, supra. 

18 In re Prime, 136 N. Y. 347, 32 N. E. roor (1893); Catlin v. Trinity Col- 
lege, 113 N. Y. 133, 20 N. E. 864 (1880) ; Im re Balleis, 144 N. Y. 132, 38 N. E. 
1007 (1894) ; Minot v. Winthrop, 168 Mass. 113, 38 N. E. 512 (1894) ; Humphreys 
v. State, 70 Ohio St. 67, 70 N. E. 957 (1904) ; Im re Speed’s Estate, 216 Ill. 23, 74 
N. E. 809 (1905). Contra, Sage’s Executors v. Comm., 244 S. W. 779 (Ky., 1922). 

19 See In re Prime, supra, at 360. 

20 People v. Western Seamen’s Friend Soc., 87 Ill. 246 (1877); Minot v. 
Winthrop, supra. See In re Prime, supra, at 361, 362. 

21 Carter v. Whitcomb, 74 N. H. 482, 69 Atl. 779 (1908). 

22 The New Jersey court excluded property from exemption from inheritance 
tax in the following cases, basing its decision on the fact that the legatee was a 
foreign corporation. Actually the corporations were operating outside the state. 
Re Rothschild, 63 Atl. 615 (1906); Alfred University v. Hancock, 69 N. J. Ea. 
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purpose of the institution and on the relief by it of some burden which 
would otherwise fall on the state, it seems that there is no distinction 
between domestic and foreign corporations operating for their chari- 
table ends within the state.** 





STATE TAX ON THE PROPERTY OF GOVERNMENT-OWNED CORPORA- 
TIONS. — Although a state prima facie may tax everything within its 
boundaries,’ this power is restricted by the implied limitations of the 
Constitution of the United States.2 The Constitution contemplates 
the continued existence of both state and national governments, un- 
hampered by each other. A state tax is invalid if its effect is to 
hinder * the national government in the exercise of its powers.’ Accord- 





470, 46 Atl. 178 (1900). But under similar provisions it exempted from property 
tax property of foreign corporations actually used in the conduct of charitable 
activities within the state. Litz v. Johnson, 65 N. J. L. 169, 46 Atl. 776 (1900) ; 
St. Vincent de Paul v. Brakeley, 67 N. J. L. 176, 50 Atl. 589 (1901). 

23 The most recent Illinois statute recognizes this by exempting in terms both 
foreign and domestic corporations. See 1921 Itz. Rev. Srat., c. 120, par. 2, subd. 
7. On the other hand, many statutes confine the exemption expressly to cor- 
porations of the particular state. 

1 See Joseph H. Beale, “ Jurisdiction to Tax,” 32 Harv. L. Rev. 587. 

2 See Cootey, ConstiruTIONAL Lrmirations, 7 ed., 680 et seg.; Cootey, Taxa- 
TION, 3 ed., 83; Biackx, ConstiruTIONAL Law, 3 ed., $159. See also Thomas 
Reed Powell, “ Indirect Encroachment on Federal Authority by the Taxing Powers 
of the States,” 31 Harv. L. Rev. 321, 327. As to the power of states to tax prop- 
erty and instrumentalities engaged in interstate commerce, see Thomas Reed 
Powell, “Supreme Court Decisions on the Commerce Clause and State Taxing 
Power,” 22 Cor. L. Rev. 133, 150. 

8 If a tax levied by the United States interferes with the governmental func- 
tions of a state, it is invalid. The Collector v. Day, 11 Wall. (U. S.) 113 (1870). 
However, a federal tax has been held valid where it was imposed on agencies of 
a state used in carrying on ordinary business. South Carolina v. United States, 
to9 U. S. 437 (1905) (White, Peckham and McKenna, JJ., dissenting). The 
majority relied to a large extent on the argument that a state might take over 
all business operations performed in the state, and, if exempted from federal 
taxation, the national government would be deprived of a large source of revenue. 
However, it is submitted that if a state went to such extremes, its conduct would 
thereupon so interfere with the national government, that it would be held im- 
proper, similar to a tax on United States property; accordingly, the state enter- 
prise might have been exempted from federal taxation. See Att’y Gen’l for Brit. 
Col. v. Att’y Gen’l for Canada, 1 D. L. R. (N. S.) 223, 231 (1922). However, 
the distinction between action by a state in its governmental and its private 
capacity seems to be recognized. See Flint v. Stone Tracy Co., 220 U.S. 107, 172 
(1910). See also Brack, op. cit., 27. Even though it be sound it is not applicable 
to action by the federal government; all such action is pursuant to powers 
specifically granted by the Constitution, and any state interference hampers the 
exercise of those powers. See note 5, infra. 

4 A state tax which only remotely affects the exercise of federal powers is not 
invalid. See Railroad v. Peniston, 18 Wall. (U. S.) 5, 30 (1873). 

5 The state’s power to tax is not limited merely because persons throughout 
the nation will be affected; accordingly, a tax (the natural effect of which is to 
raise the price) on property to be used principally outside the state is valid. 
Heisler v. Thomas Colliery Co., 43 Sup. Ct. Rep. 83 (1922). It would not 
matter that the result of the tax is to cause the federal government to pay higher 
prices for the taxed commodity. The basis of the limitation is the Constitution; 
and the limitation exists only when the powers granted by the Constitution can 
not be otherwise efficiently exercised. See Railroad Co. v. Peniston, 18 Wall. 
(U. S.) 5, 36 (1873). 
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ingly, a state may not tax property owned by the United States. 
Where a corporation is engaged in serving the United States, a state 
may not impose a privilege tax on such operations." However, a tax 
on the tangible property of such a corporation has been held valid, 
on the ground that such a tax did not deprive the corporation of 
power to serve the government as intended.*® 

A tax on such property was held improper in two recent cases,° 
where all the stock in the corporation was owned by the United States. 
The court in each case reached its conclusion by professing to disre- 
gard the corporate fiction,‘° and thus to bring the case within the 
principle exempting from state taxation property owned by the United 
States.‘ This is but another instance of a regrettable tendency of 
the courts to take an enticing short cut to reach a desirable result. 
This method of approach is improper in that it does not show due 
deference to the legislature’s declared intention that the corporation 





® Van Brocklin v. Tennessee, 117.U. S. 151 (1886) ; Andrews, Ordway & Green 
v. The Auditor, 28 Grat. (Va.) 115 (1877); People ex rel. McCrea v. United 
States, 93 Ill. 30 (1879). See McGoon v. Scales, 9 Wall. (U. S.) 23, 27 (1869); 
Irwin v. Webb, 42 Sup. Ct. Rep. 293, 297 (1922). It.has been suggested that this 
limitation on state power is derived from the Constitution, Art. IV, §3 (2), 
conferring upon Congress power to “make all needful rules and regulations 
respecting the territory and other property belonging to the United States.” See 
J. A. Fowler, “ Federal Power to Own and Operate Railroads in Peace Time,” 
33 Harv. L. Rev. 777, 778. Similarly, a state may not tax the obligations of 
the federal' government. Weston v. Charleston, 2 Peters (U. S.) 440 (1829) 
(stock) ; The Banks v. The Mayor, 7 Wall. (U. S.) 16 (1868) (certificates of in- 
debtedness) ; Bank v. Supervisors, 7 Wall. (U. S.) 26 (1868) (notes). | 

7 M’Culloch v. The State of Maryland, 4 Wheat. (U. S.) 316 (1819) ; Osborn 
v. United States Bank, 9 Wheat. (U. S.) 738 (1824); Telegraph Co. v. Texas, 
105 U. S. 460 (1881) ; Choctaw, etc., R. R. v. Harrison, 235 U. S. 292 (1914). 
Similarly, a state may not tax a franchise conferred by Congress. California v. 
Cent. Pac. R. R., 127 U. S. 1 (1888); Owensboro Nat. Bank v. Owensboro, 173 
U. S. 664 (1899); Williams v. Talladega, 226 U. S. 404 (1912). However, there 
are limits on this restriction on state power. “The agencies of the federal govern- 
ment are only exempted from state legislation so far as that legislation may in- 
terfere with or impair their efficiency in performing the functions by which they 
are designed to serve that government.” Mr. Justice Miller, in Nat. Bank v. 
Comm., 9 Wall. (U. S.) 353, 362 (1869). See note 4, supra. Cf. Fidelity Co. v. 
Pennsylvania, 240 U. S. 319 (1916). 

8 Thomson v. Pacific R. R., 9 Wall. (U. S.) 579 (1869); Railroad Co. v. 
Peniston, 18 Wall. (U. S.) 5 (1873). See M’Culloch v. Maryland, supra, at 436; 
Osborn v. United States Bank, supra, at 867; Baltimore Shipbuilding Co. v. Balti- 
more, 195 U. S. 375, 382 (1904) ; Choctaw, etc., R. R. v. Mackey, 256 U. S. 531, 
537 (1921). 

37, King | County, Wash., v. United States Shipping Board Emergency Fleet Cor- 
poration, 282 Fed. 950 (oth Circ., 1922). For the facts of this case, see RECENT 
Casrs, infra, p. 761. Similarly, a state tax on the property of the United States 
Spruce Production Corporation, of which the United States is sole stockholder, 
was held invalid. United States v. Challam County, Wash., 283 Fed. 645 (W. D., 
Wash., 1922). 

10“ | | the property is the property of the United States, held in the name 
of the corporation . . . the court must disregard the corporate form, for the 
purpose of justice, to ascertain the right and true relation.” District Judge 
Neterer, in United States v. Challam County, Wash., supra, at 648. ‘‘ The tax- 
able character of property is to be referred to the status of the real, rather than 
of the nominal, owner.” District Judge Dietrich, in King County, Wash. v. Fleet 
Corp., supra, at 953. 

11 See note 6, supra. 
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should be a distinct entity. As in such cases generally,? the same 
result might have been achieved without overriding the corporate 
“ reality.” 

The early cases** in which the Supreme Court upheld a tax on 
the property of corporations performing a national function are dis- 
tinguishable. In those cases Congress had chartered a transcontinental 
railroad which was to engage in ordinary commerce as well as to per- 
form services for the nation. The majority of the court felt that a 
tax on its properties would not interfere with its ability to serve the 
United States. Mr. Justice Bradley, dissenting,'* maintained that 
such a burden on its property would endanger the continued perform- 
ance of its national functions as seriously as a tax on operations car- 
ried on for the United States. This argument must prevail’ in a 
case where the sole purpose of the corporation is to perform a national 
service, and where, as “in the instant case, the property itself is the 
only means and instrumentality by which the purpose and employ- 
ment could be carried out.”*® Regardless of the subject matter of 
the tax, it is invalid if its effect is to interfere with the efficient ex- 
ercise of the powers granted by the Constitution.*’ 

It thus becomes immaterial that the United’ States was the sole 
stockholder. This circumstance has not deterred the courts from 
regarding the Fleet Corporation as a separate entity for other pur- 
poses.® Although these cases were properly declared not controlling *® 
of the problem in the principal cases,?? they do recognize the dis- 
tinction between a corporation and its shareholders, — between the 
Fleet Corporation and the United States Government. The mere fact 


12 See 17 Harv. L. Rev. 201; 27 ibid. 386; 30 ibid. 762; 31 ibid. 894; 35 ibid. 





204. 
13 See note 8, supra. 

14 See Railroad Co. v. Peniston, supra, at 38, 49. Mr. Justice Field concurred 
in the dissenting opinion. Mr. Justice Hunt also dissented. 

15 United States Housing Corp. v. City. of Watertown, 113 Misc. 679, 186 N. Y. 
Supp. 309 (1920). See Coorey, TaxaTIoN, 3 ed., 133. 

16 See United States v. Challam County, Wash., supra, at 640. 

17 This reasoning was the basis of an earlier decision exempting from state 
taxation the property of the Fleet Corporation. United States v. Coghlan, 261 
Fed. 425 (D. Md., 1919). See note 5, supra. See also Railroad v. Peniston, 18 
Wall. (U. S.) 5, 36 (1837). 

18 United States v. Strang, 254 U. S. 491 (1921) (employee of Fleet Corpora- 
tion is not an agent of the United States, within meaning of the Criminal Code) ; 
Sloan Shipyards Corp. v. Fleet Corp., 42 Sup. Ct. Rep. 386 (1922) (Fleet Cor- 
poration may be sued in federal courts) ; Fleet Corp. v. Wood, 42 Sup. Ct. Rep. 
386 (1922) (Fleet Corporation not entitled to priority in bankruptcy proceedings). 
See 36 Harv. L. Rev. 218. Other corporations all of whose stock was owned by 
the United States have been similarly treated. Salas v. United States, 234 Fed. 
842 (2nd Circ., 1916) (conspiracy to defraud Panama R. Co. is not conspiracy 
to defraud the United States); Panama R. Co.’ v. Curran, 256 Fed. 768 (5th 
Circ., 1919) (Panama R. Co. may be sued for torts); Fed. Sugar Rfg. Co. v. 
U. S. Sugar Equalization Board, Inc., 268 Fed. 575 (S. D. N. Y., 1920) (corpora- 
tion subject to suit in federal courts). Cf. United States Bank v. Planters’ Bank, 
9 Wheat. (U. S.) 904 (1824). 

19 As to the distinction between liability to be sued and liability to be taxed, 
cf. Murray v. Wilson Distilling Co., 213 U. S. 151 (1009) (The Distillery Com- 
mission operated by South Carolina may not be sued, although its property is 
subject to federal taxation). 

20 See note 9, supra. 
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that the United States owns the stock does not mean that it owns the 
property ** so as to exempt it from taxation.”? 

The result of the two decisions might possibly have been reached 
on another ground consistent with a full recognition of the above 
distinction. A corporation may act as an agent,”* and there is no 
reason why it may not act as an agent of the persons who own shares 
of its stock. However, it becomes necessary to examine carefully 
each transaction to see whether the stockholder-corporation rela- 
tionship or principal-agent relationship is involved.2* Thus, a cor- 
poration all ‘of whose stock is owned by the United States may 
generally be sued; *° but it is not liable for acts performed within the 
scope of its authority when acting as an agent for the United States.2¢ 
It is also conceivable that a corporation might hold property ini trust 
for its stockholders, although the corporate assets are not so held. 
Accordingly, if the transactions were such that the property in question 
was transferred to the corporations to hold as agent or as trustee for 
the United States,?’ then, even in the. absence of interference with 
national activities, the state tax would be void.”* 





THE DISTINCTION BETWEEN A CONDITIONAL SALE AND A CHATTEL 
MortcAcE. — The various forms? of sale of chattels on credit all have 


21 Russell v. Temple, 3 Dane’s Abr. (Mass.) 108 (1798). Cf. Frick +. Webb, 
281 Fed. 407 (N. D. Calif., 1922). 

22 See note 6, supra. 

23 See 1 MecueM, AGENCY, 2 ed., § 173. 

24 See Ingram Day Lumber Co. v. Fleet Corp., 267 Fed. 283, 293 (S. D. Miss., 
1920); Comm. Finance Corp. v. Landis, 261 Fed. 440, 442 (E. D. Pa., 1919). 

25 Sloan Shipyards Corp. v. Fleet Corp., supra; Comm.’ Finance Corp. v. 
Landis, supra; Gould Coupler Co. v. Fleet Corp., 261 Fed. 716 (S. D. N. Y,, 
1919); Pope v. Fleet Corp., 260 Fed. 319 (S. D. Fla., 1920) ; Am. Cotton Oil Co. 
v. Fleet Corp., 270 Fed. 296 (E. D. La., 1921). 

26 Ballaine v. Alaska Northern Ry. Co., 259 Fed. 183 (oth Cire., 1919); 
Keeley v. Kerr, 270 Fed. 874 (D. Ore., 1921). Such acts are acts of the govern- 
ment. Hodgson v. Dexter, 1 Cranch (U. S.) 345 (1803). See 2 Mecnem, 
Acency, 2 ed., § 1491. Cf. Roper v. Public Works Commissioners, [1915] 1 K. B. 
45. (Corporation acting for the Crown held liable on its contracts but not for 
its’ torts.) 

27 Although Judge Dietrich, in King County v. Fleet Corp., supra, at 953, 
states that “ the property was not only held by a governmental agency, but. . . 
was to be used exclusively for public purposes,” and Judge Neterer, in United 
States v. Challam County, supra, at 648, states that “the property is the property 
of the United States, held in the name of the corporation,” language elsewhere 
in the opinions indicates that they rest the ownership by the United States on its 
capacity as stockholder rather than on its capacity as principal or cestui que trust. 

28 The court, in King County v. Fleet Corp., supra, considered whether Con- 
gress intended that property transferred to the Fleet Corporation should be sub- 
ject to state taxation. Congress may permit states to tax instrumentalities of the 
government. People v. Commissioners, 4 Wall. (U. S.) 244 (1866) (National 
Bank stock is taxable pursuant to consent of Congress); Nat. Bank v. Comm. 
9 Wall. (U. S.) 353 (1869) (semble). However, it does not follow that Congress 
may exempt from state taxation property transferred by the United States to a 
corporation. 

1 So-called “leases,” with an option of purchasing, are a third common form 
of credit sale. As to the distinction between a lease and a conditional sale, see 
WuisTon, SALES, § 336. As to the remedies of the “lessor,” see Wurlitzer Co. v. 
Mandarin Co., 188 N. W. 639 (Wis., 1922), commented on in 36 Harv. L. REV. 
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a common purpose,— easier payment for the buyer with sufficient 
security for the seller. The law should enforce such sales equitably, 
giving the seller his full security, and guarding the buyer against 
unjust forfeiture. Despite this simple underlying purpose the law 
regarding such contracts has grown complex. This is shown by the 
attempts to distinguish between a conditional sale ? and a chattel mort- 
gage. 

The explanation of this attitude is largely historical. The prin- 
ciples governing mortgages were worked out in equity. A conditional 
sale looked like an ordinary contract, and law courts naturally assumed 
jurisdiction. At that time the procedural coalescence of law and equity 
had not yet begun.* Law courts applied their ordinary rules of 
construction to a conditional sale, and the will of the parties governed.‘ 
Recognizing it as a valid contract,° they did not analyze its true equi- 
table nature as a means for obtaining security. It is true that there 
is this legitimate distinction, — a conditional sale is, in form, different 
from a chattel mortgage. This justifies a distinction in the application 
of statutes, such as recording acts,’ but not differences in the substan- 





2 The rise of conditional sales, in which title to the goods is retained by the 
seller until payment, as a form of security is easily understood. Sales of chattels 
usually involve a small sum, are less formal and more rapid than sales of land. 
The parties naturally desired a less troublesome method of providing security than 
the formalities of a bill of sale with a mortgage back. See Wuiston, Sates, 
§ 579 at p. 960. Some courts recognize that the device is but a short form of a 
chattel mortgage. See Chicago Ry. Equipment Co. v. Merchants’ Bank, 136 U. S. 
268, 283 (1889) ; New York Security & Trust Co. v. Capital Ry. Co., 77 Fed. 529, 
531 (Circ. Ct., D. Ky., 1896). The title is reserved only as security for the pur- 
chase price. ‘Gaar v. Nichols, 115 Iowa 223, 225, 88 N. W. 382 (1901) ; McKean 
v. Mathews Co., 74 Miss. 119, 121, 20 So. 869 (1896); Ross-Meehan Co. v. Pas- 
cagoula Ice Co., 72 Miss. 608, 615, 18 So. 364 (1895). 

3 See 36 Harv. L. Rev. 474. 

4In 1799 the court followed the stipulations of the parties as to the reserva- 
tion of title in the sale of a ship, although the rights of a third party were in- 
volved. Murgatroyd v. Crawford, 2 Yeates (Pa.) 420, s. c., 3 Dall. (U.S.) 401 
(1799). 

5 Houston v. Dyche, Meigs (Tenn.) 76 (1838) (title reserved in the seller 
until the buyer cleared certain land); Thomas v. Winters, 12 Ind. 322 (1859) 
(vendor protected against sub-vendee of the purchaser) ; Bailey v. Harris, 8 Iowa 
331 (1859); Hall v. Draper, 20 Kan. 137 (1878); Aultman, Miller & Co. v. Mal- 
lory, 5 Neb. 178 (1876); Cardinal v. Edwards, 5 Nev. 36 (1869); Singer v. 
Graham, 8 Ore. 17 (1879). Cf. King v. Wilkins, 11 Ind. 347 (1858). Cf. Martin 
v. Mathiot, 14 S. & R. (Pa.) 214 (1826), holding a conditional sale fraudulent as 
to creditors of the purchaser. 

6 An early Tennessee case, on the contrary, placed a proper interpretation on 
a conditional sale. Yet the case distinguished the sale from a chattel mortgage 
in the application of a recording act. Gambling v. Read, Meigs (Tenn.) 281 
(1838), approved, Woods v. Burrough, 2 Head (Tenn.) 202, 207 (1858) ; Planters’ 
Bank v. Van Dyck, 4 Heisk. (Tenn.) 617 (1871). For similar reasoning, but not 
recognizing the formal difference, see also Talmadge v. Oliver, 14 S. C. 522 (1880). 

7 Gambling v. Read, supra. Cases holding that recording acts for chattel 
mortgages do not apply to conditional sales are: Campbell v. Walker, 22 Fla. 412, 
1 So. 59 (1886); Gilbert v. Nat'l Cash Register Co., 176 Ill. 288, 52 N. E, 22 
(1898) ; Campbell v. Atherton, 92 Me. 66, 42 Atl. 232 (1898); Maxwell v. Tufts, 
8 N. Mex. 396, 45 Pac. 979 (1896); McComb v. Donald’s Adm’r. 82 Va. 903, 5 
S. E. 558 (1886) ; Kimball v. Mellon, 80 Wis. 133, 48 N. W. 1100 (1891). Contra: 
Talmadge v. Oliver, supra; Hart v. Barney Mfg. Co., 7 Fed. 543 (Ciro. Ct., D. 
Ky., 1881) ; Herring v. Cannon, 21 S. C. 212 (1883). The Uniform Conditional 
Sales Act, § 5 et seq., provides for the recording of conditional sales. See Terry, 
Unirorm State Laws ANNOTATED, 568. 
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tive rights of the parties.* Many states, however, insist that there are 
such differences, and, therefore, are driven to lay down various canons 
of construction to distinguish the two classes of. agreements. 

One test distinguishes the transactions by examining the title to 
the chattel. The reasoning is that only the man who has title can 
mortgage the goods; therefore, if the contract contains no present con- 
veyance, and title is retained by the seller, the transaction cannot be 
a mortgage and must be a conditional sale.® But the Louisiana court 
reasons that the essence of a sale is the passing of the property. Hence, 
where title is retained there can be no sale.‘° Thus, with an eye on 
the legal title, courts reach opposite results. Other courts emphasize 
the intent of the parties.‘ Mechanical collateral acts regarding the 
transaction are deemed relevant as evidence of the intent.’* This 
test must be inconclusive, as such tests usually are, because at the 
time of making the contract, since the parties do not foresee and pro- 
vide for the situation which ultimately gives rise to the controversy, 
they have no intention beyond the general one of giving security. A 





8 WixLisToNn, SALES, §§ 337, 570. 

® Gilbert v. Nat’l Cash Register Co., 176 Ill. 288, 52 N. E. 22 (1898). This 
case enunciates the Illinois doctrine that the reservation of title is invalid against 
creditors of the purchaser. See also note 5, supra. The court refused to consider 
the fact that the instrument was recorded _ showing the intent to have a reserva- 
tion of title for security only. Cases making the state of the title determinative 
are Tweedie v. Clark, 114 App. Div. 296, 99 N. Y. Supp. 856 (1906); Malmo v. 
Shubart, 79 Wash. 534, 140 Pac. 569 (1914). Other cases adopt the test as one 
of several to be applied. Smith v. Carukin, 259 Fed. 51 (6th Circ., 1919). Cf. 
Wineman v. Fisher, 118 Mich. 636, 77 N. W. 245 (1898). But see Flagg v. Mann, 
2 Sumn. 486 (1st Circ., 1837), holding that there is no insuperable difficulty in one 
who has no legal title giving a mortgage. See also Chase v. Ingalls, 122 Mass. 
381 (1877); Albright v. Meredith, 58 Ohio. St. 194, 50 N. E. 719 (1898); Hatch 
v. Lamos, 65 N. H. 1, 17 Atl. 979 (1888); Nutting v. Nutting, 63 N. H. 221 
(1884) ; Baily v. Colby, 34 N. H. 29 (1856). Cf. Bingham v. Vandegrift, 93 Ala. 
283, 9 So. 280 (1890). 

10 Barber Asphalt Paving Co. v. St. Louis Cypress Co., 121 La. 152, 46 So. 
193 (1908). 

11 The form of words used is held but slight evidence of the intent. Turner v. 
Brown, 82 Mo. App. 30, 33 (1899). The intent that the buyer should resell the 
goods shows the passing of an absolute title; therefore, a chattel mortgage. In re 
Treat, 284 Fed. 516, 517 (6th Circ., 1922) ; Mishawaka Woolen Mfg. Co. v. West- 
veer, 191 Fed. 465 (6th Circ., 1911). If the contract stipulates that the proceeds of 
the resale are to belong to the buyer, the transaction may still be a conditional 
sale. Monitor Drill Co: v. Mercer, 163 Fed. 943 (8th Circ., 1908); Dunlap v. 
Mercer, 156 Fed. 545 (8th Circ., 1908) ; Mishawaka Woolen Mfg. Co. v. Stanton, 
188 Mich. 237, 154 N. W. 48 (1915). For a discussion of this case, see 3 Va. L. 
Rev. 303. See also Lewis v. McCabe, 49 Conn. 141 (1881). The intent that re- 
plenishments of a stock sold on condition should be security tends to indicate a 
chattel mortgage. In re Treat, supra. Even if the transfer of the original stock 
to the buyer be held a conditional sale, at least the added stock is held subject 
only to a chattel mortgage. Hudson v. McKale, 107 Mich. 22, 64 N. W. 727 
(1895). 

12 Where mortgages require recording but conditional sales do not, the fact 
of filing is evidence of an intention to treat the agreement as a mortgage. Black 
v. Simon, 116 Mich. 382, 74 N. W. 527 (1808). Similarly, where the statute 
requires an affidavit showing consideration on chattel mortgages, but not on con- 
ditional sales, the attaching of an affidavit is evidence that a chattel mortgage 
was intended. Nat’l Cash Register Co. v. Paul, 213 Mich. 609, 182 N. W. 44 
(1921). But see contra, Gilbert v. Nat’l Cash Register Co., supra. The giving 
of additional collateral security is no evidence of intent. Pettyplace v. Groton 
Mfg. Co., 103 Mich. 155, 61 N. W. 266 (1894). 





NOTES 743 


third view asserts that in a conditional sale the payment of the price 
must be optional,!* and where the obligation to pay is absolute, the 
transaction is a chattel mortgage. This of course is not the meaning 
of conditional sale as generally used in regard to chattels, for in such 
sales the buyer always binds himself absolutely to pay the price; 
and this is recognized by the great weight of authority..* A remain- 
ing line of decisions distinguishes upon the basis of the rights and 
duties of the parties. They assume that differences in substantive 
rights do exist, and thereafter distinguish the transactions upon the 
basis of such assumed differences. Under this method of approach, 
the usual statement of the distinction is that in a conditional sale, upon 
default by the buyer, the seller must elect his remedy, and can either 
enforce his security by retaking the chattel, or rely upon the personal 
obligation of the buyer by suing upon the debt.** On the other 
hand, if the contract gives a right of action upon the debt without 
passing title to the buyer, and if the debt is not extinguished by 
enforcing the security,’® the courts construe the agreement a chattel 
mortgage. On the side of the seller’s duties, since one reclaiming 





13 A, H. Andrews & Co. v. Colo. Savings Bank, 20 Colo. 313, 36 Pac. go2 
(1894); Palmer v. Howard, 72 Cal. 293, 13 Pac. 858 (1887). Cf. Hurt v. Hub- 
bard, 41 Colo. 505, 92 Pac. 908 (1907). The mistake made by these cases arises 
from the attempt to apply the false analogy of a conditional sale of real estate. 
In such sales title passes to the purchaser, but the vendor retains an option to 
repurchase the land within a specified time. The vendor’s option is purely a 
contractual right, not like a mortgagor’s equity of redemption; hence conditional 
sales of land should not be assimilated to real estate mortgages. See 2 WILLISTON, 
Contracts, § 772; WILLISTON, SALES, § 337. Cases discussing the differences are: 
Turner v. Kerr, 44 Mo. 429 (1869); Weathersly v. Weathersly, 40 Miss. 462 
(1866). As it is sometimes difficult to distinguish these two transactions, the 
courts lay down a presumption in favor of mortgages. Hughes v. Harlam, 
166 N. Y. 427, 60 N. E. 22 (1901) ; Matthews v. Sheehan, 69 N. Y. 585 (1877); 
Turner v. Brown, 82 Mo. App. 30 (1899). 

14 Bierce v. Hutchins, 205 U. S. 340 (1907); Chicago Ry. Co. v. Merchants’ 
Bank, 136 U. S. 268, 283 (1890) ; Monitor Drill Co. v. Mercer, 163 Fed. 943 (8th 
Circ., 1908). If the seller sells or pledges notes given for the price his transferee 
should obtain the reserved title to the goods, upon the principle that “ the security 
follows the debt.” Esty & Green v. Graham, 46 N. H. 169 (1865); Cutting v. 
Whittemore, 72 N. H. 107, 54 Atl. 1098 (1903). If the seller then retakes the 
goods he must hold them as trustee for the benefit of the assignee of the notes. 
Ross-Meehan Brake Shoe Foundry Co. v. Pascagoula Ice Co., 72 M’'ss. 608, 18 
So. 364 (1895). But it has been held that if the seller pledges the note, this makes 
the sale absolute, and transfers title to the buyer. Winton Motor Co. vw. 
Broadway Automobile Co., 65 Wash. 650, 118 Pac. 817 (1011), criticized in 25 
Harv. L. Rev. 462. A peculiar Michigan decision holds that if ‘the notes are a 
part of the contract of conditional sale, detaching them is such a material altera- 
tion as to avoid the instrument. The effect of such a decision would be to deny 
negotiability to the notes. Toledo Scale Co. v. Gogo, 186 Mich. 442, 152 N. W. 
1046 (1915). But see Boudeman v. Arnold, 200 Mich. 162, 166 N. W. 985 
(1918). 

15 The rights are said to be inconsistent. If the seller retakes the chattel the 
debt is extinguished; if he sues upon the debt the reservation of title becomes 
ineffective. In re Robinson Machine Co., 268 Fed. 165 (E. D. Mich., 1920) ; 
Nashville Lumber Co. v. Robinson, 91 Ark. 319, 121 S. W. 350 (1909) ; Crompton 
v. Beach, 62 Conn. 25, 25 Atl. 446 (1892 Frisch v. Wells, 200 Mass. 420, 86 N. E. 
775 (1909) ; Keystone Mfg. Co. v. Casselius, 74 Minn. 115, 76 N. W. 1028 (1898) ; 
Smith v. Carukin, supra; Winton Motor Co. v. Broadway Automobile Co., supra. 

16 See cases cited in note 15, supra. Matter of Goorman, 283 Fed. 119 (E. D. 
Mich., 1922); Heyman Co. v. Buck, 190 N. W. 631 (Mich., 1922); Young v. 
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goods under a chattel mortgage must sell at a foreclosure,‘’ and apply 
the proceeds, an agreement so providing is treated as a chattel mort- 
gage. But an agreement imposing no such duty is looked upon as a 
conditional sale.’* 

The difficulties in the application of this criterion are illustrated by 
a line of decisions in Michigan. The early Michigan cases held that 
the power of the seller to enforce both real and personal rights was 
not inconsistent with a conditional sale.‘® The case of Atkinson v. 
Japink ®® reversed this attitude. Emphasis should be placed upon the 
fact that in this case the seller had the correlative duty, on retaking 
the goods, to sell them, and credit the amount upon the note of the 
buyer. The test, therefore, embraced both the rights and duties of 
the seller. The next Michigan case,”1 however, disregarded the matter 
of duty, and rested solely upon the rights of the seller. Then, in 
National Cash Register Co. v. Paul,?* where the contract coincided 
exactly with the court’s previous definition of a conditional sale, the 
agreement was held a chattel mortgage. Two recent cases arising 
in Michigan complete the confusion. The Sixth Circuit Court of 
Appeals held a contract identical with the one in the Paul case a condi- 
tional sale.2* In a later case,?* under a similar contract, the District 





Philips, 203 Mich. 566, 169 N. W. 822 (1918) ; Atkinson v. Japink, 186 Mich. 335, 
152 N. W. 1079 (1915); Monitor Drill Co. v. Mercer, supra, at 946; Palmer v. 
Howard, supra. See, contra, Uniform Conditional Sales Act, § 24. 

17 Hurt v. Hubbard, 41 Colo. 505, 92 Pac. 908 (1907); Palmer v. Howard, 
72 Cal. 293, 13 Pac. 858 (1887). Under the Uniform Conditional Sales Act, a 
foreclosure sale is compulsory if the buyer has paid over 50% of the purchase 
price. If less than 50% has been paid the foreclosure sale is at the option of the 
parties. See §§ 19, 20. 

18 Bierce v. Hutchins, supra; People’s Electric Ry. Co: v. McKeen Motor Car 
Co., 214 Fed. 73 (8th Circ., 1914). One case has held that foreclosure is a remedy 
unique to a chattel mortgage, and that although a contract of conditional sale 
specifically provided for a foreclosure this remedy was inconsistent with the nature 
of the contract. Wynn & Robinson v. Tyner, 139 Ga. 765, 78 S. E. 185 (1913). 

19 American Harrow Co. v. Deyo, 134 Mich. 630, 96 N. W. 1055 (1903). 
Consonant with such holdings was a decision protecting the buyer from a for- 
feiture after the seller had retaken the goods. Preston v. Whitney, 23 Mich. 260 
(1871). Cf. Ryan v. Wayson, 108 Mich. 519, 66 N. W. 370 (1896). In view of 
the Deyo case it is hard to understand this court’s holding, within three years, that 
the buyer obtained no property rights, and therefore could not sue the seller for 
a breach of warranty. Bunday v. Columbus Machine Co., 143 Mich. 10, 106 N. W. 
307 (1906). ‘The Uniform Conditional Sales Act, § 2, expressly allows an action 
for breach of warranty. 

20 186 Mich. 335, 152 N. W. 1079 (1915). The court assumed that a differ- 
ence in rights should exist, and ruled that where the seller could both retake the 
goods and maintain suit for the price, the transaction could not be a conditional 
sale. 

21 Young v. Philips, 202 Mich. 480, 168 N. W. 549 (1918), upon re-hearing, 
203 Mich. 566, 169 N. W. 822 (1918). The ratio decidendi of the case is that if 
the seller does not have to elect his remedy, the reservation of title is merely as 
security, and the transaction is a chattel mortgage. 

22 213 Mich. 600, 182 N. W. 44 (1021). It is true that the parties attached 
to the contract an affidavit of the type required in chattel mortgages. This me- 
chanical evidence of the intent should not change the nature of the transaction. 
See note 12, supra. 

23 In re Nader, 283 Fed. 742 (6th Circ., 1922). For the facts of this case, see 
Recent Cases, infra, p. 760. The court explained the Paul case upon the ground 
of the affidavit. 

24 Matter of Ames, 283 Fed. 465 (E. D. Mich., 1922). For the facts of this 
case, see Recent CASES, infra, p. 760. 
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Court disregarded the criteria of Atkinson v. Japink, followed the Paul 
case, and held the contract a chattel mortgage.** All these difficulties 
arise from a failure to recognize that the two transactions are essen- 
tially similar. 

The Uniform Conditional Sales Act ** and many recent decisions 
recognize the equitable security nature of a conditional sale. In New 
York 2’ the seller was allowed to retake the chattel after obtaining a 
judgment upon the debt.** The court unfortunately said, in a dictum, 
that had the seller first retaken the property he could not have sued for 
the deficiency. However, many other cases go the full length and hold 
that these remedies are not inconsistent.?® Some cases impose a duty 
of foreclosure *° upon the seller who has retaken the goods sold under a 
conditional sale. The Uniform Conditional Sales Act adopts these 





25 Other recent Michigan cases are: In re Treat, 284 Fed. 516 (6th Circ., 
1922) ; Matter of Goorman, 283 Fed. 119 (E. D. Mich., 1922) ; Smith v. Carukin, 
259 Fed. 51 (6th Circ., 1919); Im re Robinson Machine Co., 268 Fed. 165 (E. D. 
Mich., 1920) ; Heyman v. Buck, 190 N. W. 631 (1922); Toledo Scale Co. v. Gogo, 
186 Mich. 442, 152 N. W. 1046 (1915). Most of these cases involve the bank- 
ruptcy of the buyer. As the trustee in bankruptcy prevails over the seller, where 
the transaction is a chattel mortgage and unrecorded, the leaning of the court 
in favor of chattel mortgages can be condoned. The law never has favored 
secret liens where the rights of third parties are involved. Cf. Stratton v. Put- 
ney, 63 N. H. 577 (1885). See Witxiston, Cases on BANKRUPTCY, 2 ed., 165. 

26 The law has been adopted in Arizona, Delaware, New Jersey, South Dakota, 
West Virginia, Wisconsin, Alaska. 

27 The two instruments are held inconsistent within the meaning of the N. Y. 
Personal Property Law. Warren v. Lair, 190 App. Div. 139, 179 N. Y. Supp. 632 
(1919). See 20 Cor. L. REv. 493. 

28 Ratchford v. Cayuga Cold Storage Co., 217 N. Y. 565, 112 N. E. 447 (1916), 
criticized in 2 Corn. L. Q. 59. - 

29 Matteson v. Equitable Mining Co., 143 Cal. 436, 77 Pac. 144 (1904); 
Steinert & Sons Co. v. Reed, 118 Me. 403, 108 Atl. 334 (1919); Am. Harrow Co. 
v. Deyo, supra; McPherson v. Acme Lumber Co., 70 Miss. 649, 12 So. 857 (1893) ; 
Campbell Printing Press Co. v. Rockaway Co., 56 N. J. L. 676, 29 Atl. 681 (1894) ; 
First Nat’l Bank of Sheridan v. Yokom, 96 Ore. 438, 189 Pac. 220 (1920) ; Wieden- 
beck-Dobelin Co. v. Anderson, 168 Wis. 212, 169 N. W. 615 (1918). For a dis- 
cussion of the last cited case, as contrasted with Atkinson v. Japink, supra, see 
17 Micu. L. Rev. 518. See also Forbes Piano Co. v. Wilson, 144 Ala. 586, 
39 So. 645 (1905). Of course there must be a limit to the seller’s right against 
the goods. Tanner & De Laney Engine Co. v. Hall, 89 Ala. 628, 7 So. 187 (1889) ; 
Whitney v. Farrar, 51 Me. 418 (1864); Heller v. Elliott, 44 N. J. L. 467, s. c. 45 
N. J. L. 564 (1883) ; Albright v. Meredith, 58 Ohio St. 194, 50 N. E. 719 (1898). 
Under the Uniform Conditional Sales Act, § 24, attaching, levying upon, or 
claiming a lien on the goods as goods of the buyer bars the seller’s rights to re- 
take them. é 

30 Puffer Mfg. Co. v. Lucas, 112 N. C. 377, 17 S. E. 174 (1803). In some 
states this is required by statute. See Roach v. Curtis, 191 N. Y. 387, 84 N. E. 
283 (1908) ; Whitelaw Furniture Co. v. Boon, 102 Tenn. 719, 52 S. W. 155 (1899). 

81 For other purposes, likewise, conditional sales are held chattel mortgages 
in substance. R. C. Bartley Co. v. Lee, 87 N. J. L. 19, 93 Atl. 78 (1915) ; Ameri- 
can Soda Fountain Co. v. Vaughn, 69 N. J. L. 582, 55 Atl. 54 (1903); Cutting v. 
Whittemore, 72 N. H. 107, 54 Atl. 1098 (1903); Esty & Green v. Graham, supra; 
Ross-Meehan Brake Shoe Foundry Co. v. Pascagoula Ice Co., supra. The ten- 
dency is shown also by the inclination of the courts to give the buyer remedies 
similar to a mortgagor in actions for the wrongful retaking of the chattel. Reinkey 
v. Findley Elec. Co., 180 N. W. 236 (Minn., 1920); Smith v. Goff, 29 R. I. 4309, 
72 Atl. 289 (1909); Clark v. Clement, 75 Vt. 417, 56 Atl. 94 (1903); Goggan v. 
Garner, 119 S. W. 341- (Tex., 1909). Cf. Daskalopoulos v. Mulvanity, 79 N. H. 
533, 111 Atl. 832 (1920); Dean v. Bauer, tor Misc. 301, 166 N: Y. Supp. 983 
(1917). See 5 Munn. L. Rev. 384. 





746 HARVARD LAW REVIEW 


views ** upon the theory that in substance a conditional sale is a 
chattel mortgage, and the remedies of the parties should coincide as 
nearly as is possible.** The adoption of the Act would be the quickest 
method of clearing up the vexed problems that have been raised by the 
attempts to place conditional sales upon a distinct and anomalous 
ground. 





VALUATION CLAUSES LIMITING THE AMOUNT OF RECOVERY FROM 
CARRIERS. — At common law, an insurer’s liability was fixed on com- 
mon carriers fer the goods they carried. They were not allowed to 
contract themselves out of this liability... In line with the eighteenth 
and nineteenth century tendency to predicate legal consequences upon 
contract, however, the courts relaxed from their strict attitude and 
recognized the possibility of a carrier so to cut down his liability.’ 
The initial step was to allow the carrier effectively to specify that it 
should be liable only for losses caused by its own negligence.* Later 
the courts upheld stipulations limiting the amount of recovery to an 
agreed valuation.* Such stipulations in most cases have been upheld 
even though the injury be due to the carrier’s own negligence.’ But 
the question as to the exact circumstances under which these valuation 
clauses should be effectuated led the courts to many differences of 
opinion.® If any principle can be deduced from the conflicting de- 
cisions, it is that such contracts, to be valid, must be just and 
reasonable.’ 





82 See Uniform Conditional Sales Act, §§ 19-24. 

83 See the explanation of these sections by the-draftsman, Professor George G. 
Bogert, in H. Claude Horack, “ The Uniform Conditional Sales Act,” 5 Iowa L. 
BULL. 129, 164. 

1 Hide v. Proprietors of Trent & Mersey Navigation, 1 Esp. N. P. 35, 36 
(1793) ; Hollister v. Nowlen, 19 Wend. (N. Y.) 234 (1838); Cole v. Goodwin, 19 
Wend. (N. Y.) 251 (1838); Atwood v. Reliance Transp. Co., 9 Watts (Pa:) 87 
(1839) ; Gould v. Hill, 2 Hill (N. Y.) 623 (1842). 

2 Nicholson v. Willan, 5 East, 507 (1804). 

8 See New Jersey Steam Nav. Co. v. Merchants Bank, 6 How. (U. S.) 344 
(1847) ; Mercantile Mut. Ins. Co. v. Cobbs, 20 N. Y. 173 (1859); York Mfg. Co. 
v. Ill. Central R. Co., 3 Wall. (U. S.) 107 (1865); Wolf v. Western Union Tele- 
graph Co., 62 Pa. 83 (1869); Cox v. Central Vt. R. Co., 170 Mass. 129, 49 N. E. 
7 (1898) ; Rustad v. Great Northern R. Co., 122 Minn. 453, 142 N. W. 727 

1913). 

4 New York Central R. R. v. Lockwood, 17 Wall. (U. S.) 357 (1872). 

5 Kansas City Southern v. Carl, 227 U. S. 639 (1912); O’Connor v. Great 
Northern R. Co., 120 Minn. 359, 139 N. W. 618 (1913); McKinney v. Boston, 
etc., R. Co., 217 Mass. 274, 104 N. E. 446 (1914) ; Boyle v. Bush Terminal R. Co., 
210 N. Y. 389, 104 N. E. 933 (1914). 

6 Some courts hold that there is no contract when the carrier cannot prove 
actual assent to valuation by the shipper. Wichern v. U. S. Express Co., 83 N. 
J. L. 241, 83 Atl. 776 (1912); Curtis v. Union Transfer Co., 167 Cal. 112, 138 
Pac. 726 (1914). Other courts hold that a shipper who takes a bill of lading or 
express receipt without objection should be bound by terms of the contract stated 
therein. Grace v. Adams, 100 Mass. 505 (1868); Hill v. Syracuse Ry. Co., 73 
N. Y. 351 (1878). Some cases have made the validity of the stipulation depend 
solely on its approximating with reasonable accuracy the true value of the goods. 
Gardner v. Southern R. R., 127 N. C. 203, 37 S. E. 328 (1900); Nashville Ry. 
Co. v. Stone & Haslett, 79 S. W. 1031 (Tenn., 1904); Murphy v. Wells Fargo & 
Co., 99 Minn. 230, 108 N. W. 1070 (1906). 

7 The view sustained by the great weight of authority is that contracts of 
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But why should there be even this restriction on freedom of con- 
tract? There are various arguments against allowing a carrier to 
limit his liability by an agreement with the shipper. (1) Most of the 
carriers are large corporations, which have a decided advantage in 
bargaining with the shipper.* (2) If the carriers be allowed to cut 
down their strict liability, and especially liability for their own negli- 
gence, the service to the public is likely to be impaired.® (3) It is 
no hardship on the carrier to impose a strict liability since the public 
at large bears the cost in increased rates. In effect the matter works 
out as an insurance. These are potent considerations, yet in an era 
when the tendency was to decide everything on the basis of contract 
the courts were easily led away from the earlier cases which imposed 
a strict liability; and the carriers were permitted to whittle away their 
liability by stipulation. In other parts of the law there was a similar 
movement to predicate tort liability upon contract. But to allow 
the parties to stipulate for restricted liability in such cases is to fail 
to see that some obligations may be fixed irrespective of consent.?® 
In enforcing limited liability contracts based on an agreed valuation, 
the courts have placed themselves in an inconsistent position in at 
least two respects. (1) Almost all courts hold that a carrier can not 
contract away its obligation to pay for injuries arising through acts 
of its own negligence.** When the same courts enforce valuation 








carriage, providing that the carrier’s liability for loss or injury of goods en- 
trusted to it shall not exceed an agreed valuation, when fair, open, and reasonable, 
and made for the purpose of furnishing the basis of liability assumed and the 
rates to be charged for the transportation, are valid and will be sustained, whether 
or not the loss or injury be due to the carrier’s negligence. Adams Exp. Co. v. 
Croninger, 226 U. S. 491 (1912); Cole v. Minneapolis, St. P. & S. S. M. R. Co., 
117 Minn. 33, 134 N. W. 296 (1912); Cleveland, C. C. & St. L. Ry. Co. v. Blind, 
182 Ind. 398, 105 N. E. 483 (1914). It seems that it would require a board of 
railroad experts rather than a court to determine just when the reduced rates 
bore the proper relation to the valuation. 

8 See New York Central R. R. v. Lockwood, 17 Wall. (U. S.) 357 (1872); 
The Kensington, 183 U. S. 263 (1901); Harden v. Chesapeake, etc., R. Co., 157 
N. C. 238, 72 S. E. 1042 (1911). 

® See Moulton v. St. Paul, etc., R. Co., 31 Minn. 85, 16 N. W. 407 (1883) ; 
Atkinson v. N. Y. Transfer Co., 76 N. J. L. 608, 71 Atl. 278 (1908). 

10 If goods are shipped in interstate shipments at a rate less than that pub- 
lished and approved, the shipper is not entitled to recover the goods or damages 
for their detention upon tendering the amount specified in the bill of lading or 
any sum less than the published charges. Here the contract as between the 
parties is disregarded, because of other interests. Gulf, Colorado & Santa Fe Ry. 
Co. v. Hefley, 158 U. S. 98 (1895); Southern Ry. v. Harrison, 119 Ala. 539, 24 
So. 552 (1898); Texas & Pacific Ry. Co. v. Mugg, 202 U. S. 242 (1906); Chesa- 
peake & Ohio Ry. Co. v. Maysville Bank, 132 Ky. 643, 116 S. W. 1183 (1909) ; 
Louisville & N. R. Co. v. Allen, 152 Ky. 145, 153 S. W. 108 (1913) ; New York 
Central & Hudson R. Co. v. York & Whitney Co., 256 U. S. 406 (1921). By the 
same token it might be argued that on grounds of public policy, if goods are 
shipped at a lower valuation than their actual worth, the shipper should be able 
to recover the actual value after paying the increased rate. See Kimball & Nutter 
v. American Express Co., 76 N. H. 81, 79 Atl. 492 (1911); American Exp. Co. v. 
Kimball & Nutter, 77 N. H. 52, 86 Atl. 258 (1913) ; Hulman & Clark v. Chicago 
& N. W. Ry. Co., 167 Iowa 313, 149 N. W. 436 (1914). 

11 School District v. Boston Ry. Co., 102 Mass. 552 (1869); Railroad Co. v. 
Lockwood, 17 Wall. (U. S.) 357 (1873); Porteous v. Adams Exp. Co., 112 Minn. 
31, 127 N. W. 429 (1910); Chuckley v. Ill, Cent. R. R., 257 Ill- 491, 100 N. E. 
942 (1913). 
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clauses even though the injury to the goods be caused by the carrier’s 
negligence they abandon consistency. A limitation on recovery is 
a step towards doing away with liability for negligence altogether.* 
(2) While recognizing the valuation agreements, the courts hold that 
to be valid they must be just, and reasonable.‘* For instance, in 
Georgia the contract is not valid if it is “arbitrary.”** But to say 
that the matter is one of contract and yet to decide it on other prin- 
ciples, such as reasonableness, is to do homage to an empty shell. 
Why say that the liability is contractual in origin if the result is 
in reality largely dependent on other considerations which are inde- 
pendent of the intention of the parties? Of course, it is to be admitted 
that it has been a pretext by which the courts have allowed the carriers 
to cut down their liability; but in many instances similar results could 
have been reached by the same courts, irrespective of contract.’° The 
earlier cases clearly show that.* Why not frankly state that the 
obligations of the parties are fixed irrespective of their wishes? 

Had the courts followed the earlier cases and not gone off on the 
tack of “ contract ” they would have saved themselves litigation and 
confusion.'’ The carriers might have been spared some of the hostility 
which the public now harbors against them. But at this late day 
legislation seems to be the only solution. Congress has recognized 
this.* The Cummins Amendment provides that a carrier cannot limit 
its liability by contract in regard to interstate shipments.’® 





12 If the injury is due to the negligence of the carrier it would seem that the 
limitation of liability to an agreed valuation is in effect allowing the carrier to 
cut away entirely his liability for negligence, and some courts have so held. 
U. S. Express Co. v. Backman, 28 Ohio St. 144 (1875); Grogan v. Adams Exp. 
Co., 114 Pa. St. 523, 7 Atl. 134 (1886). 

18 See note 7, supra. 

14 In Georgia it is provided by statute that the stipulation as to limitation 
of liability must be one of express contract. See 1914 Ga. Cope $2726. It is 
held that the valuation placed must not be arbitrary but must be a bona fide 
attempt to fix the real value. Central of Ga. Ry. Co. v. Murphey, 113 Ga. 514, 
38 S. E. 971 (1901) ; Southern Express Co. v. Hanaw, 134 Ga. 445, 67 S. E. 945 
(1910) ; Express Co. v. Mellichamp, 138 Ga. 443, 75 S. E. 596 (1912) ; American 
Ry. Express Co. v. Bailey, 113 S. E. 551 (Ga., 1922). For the facts of this case 
see Recent Cases, infra, p. 752. 

15 A carrier always has had the right to prescribe reasonable regulations for 
the shipment of goods. For example, it may require the shipper to state the 
value and nature of the goods to be shipped. McMillan v. M.S. & N. I. R. R., 
16 Mich. 79 (1867). If the shipper himself fills in the value and the carrier has 
no other knowledge of the nature or value of the goods, it would seem that the 
limitation should govern. High Co. v. Adams Express Co., 5 Ga. App. 863 
(1909) ; Porteous v. Adams Express Co., 112 Minn. 31, 127 N. W. 429 (10910). 

16 See Gibbon v. Paynton, 4 Burr. 2298 (1769) ; Hollister v. Nowlen, 19 Wend. 
(N. Y.) 234 (1838); Camden & Amboy R. R. v. Belknap, 21 Wend. (N. Y.) 354 
(1839) ; Western Transp. Co. v. Newhall, 24 Ill. 466 (1860). 

17 a Edwin C. Goddard, “ Liability of the Common Carrier,” 15 Cot. L. 
REV. 3 

18 Sec Act of March 4, 1015, c. 176, 38 Stat. at L. 1196, amended by Act of 
August 9, 1916, c. 301, 39 Stat. aT L. 441. 

19 Chicago, Milwaukee & St. Paul Ry. Co. v. McCauull-Dinsmore Co., 25 
U. S. 97 (1919). 
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APPOINTMENT OF GUARDIAN FOR INFANT—RIGHT oF APPEAL, — The 
statutes of Illinois give the probate courts power to appoint guardians and 
allow appeals from any order or judgment. (1921 Itz. Star., c. 64, § 43.) 
A filed a petition asking to be appointed guardian over a child. At that 
time a petition was filed by B, the child’s uncle, asking that his sister, the 
child’s aunt, be appointed as guardian. A was appointed guardian by the 
court. B appealed to the Circuit Court, where custody of the child was 
given to B’s sister, as guardian. From this order there was an appeal. 
Held, that the appointment of the lower court could be reviewed by the 
Sa Cll esis Order affirmed. McMahan v. Trautretter, 137 N. E. 
230 (Ill.). 

The power of appointing guardians for infants was at one time vested 
in the Chancery courts; today the subject is in the hands of the Probate 
courts. See Tafi v. Hosmer, 14 Mich. 249, 256. As the origin of the 
Probate courts is statutory, appeals from them are governed by statute. 
See 2 WoERNER, AMERICAN LAW oF ADMINISTRATION, 2 ed. § 543. The 
right of appeal may be given expressly by the state constitution, yet unless 
there is enacting legislation, an appeal will not necessarily lie from a court 
created by the legislature. Ohio & Mississippi R. R. v. Lawrence Co., 
27 Ill. 50. Most states have statutes allowing appeals in probate matters. 
See e. g., 1921, Inu. Stat., c. 64, § 43. Under such statutes it seems clear 
that an appeal should be allowed where in the appointment of a guardian 
the court has failed to comply with the statute relating to appointment. 
White v. Pomeroy, 7 Barb. (N. Y.) 640; Pote’s Appeal, 106 Pa. St. 574; 
Sudler v. Sudler, 121 Md. 46, 88 Atl. 26. Where there has been such 
compliance, some courts have denied an appeal unless there has been a 
clear abuse of discretion. Adams v. Specht, 40 Kan. 387, 19 Pac. 812; 
Ramsey v. Thompson, 71 Md. 315, 18 Atl. 592; Looney v. Browning, 112 
Mo. App. 195, 86 S. W. 564; In re Zimdahl, 190 App. Div. 54, 179 N. Y. 
Supp. 380; Merritt v. Hawkins, 183 Cal. 568, 192 Pac. 30. Granting 
that an appeal is possible, it would seem that the next of kin have an 
appealable interest, especially where they are petitioners in the Probate 
court. See Taff v. Hosmer, supra. Cf. Lawless v. Reagan, 128 Mass. 592. 


Bankruptcy — DiscHaRGE — CLAIM OMITTED FROM SCHEDULE — Bur- 
DEN OF ProvinG Notice or KNOWLEDGE. —In an action in a state court 
upon a judgment the defendant pleaded a discharge in bankruptcy. The 
plaintiff showed the judgment was unsatisfied and rested. The defendant 
proved his discharge and rested. In rebuttal the plaintiff offered the 
schedules of creditors in bankruptcy in which plaintiff's name did not ap- 
pear. The defendant asked for a ruling that the burden was on the plaintiff 
to prove that he had no notice or actual knowledge of the bankruptcy pro- 
ceedings in order to bring his claim within the exception of unscheduled 
debts. (30 Strat. at L. 550, §17a (3).) This was refused. Exceptions 
were overruled by the highest state court and a writ of certiorari was granted 
by the Supreme Court. Held, that the burden of proving notice or actual 
knowledge is on the bankrupt. Affirmed. Hill v. Smith, 43 Sup. Ct. Rep. 
210. 

Under the Bankruptcy Act of 1867, actual notice was immaterial. See 
BRANDENBURG, BANKRUPTCY, 4 ed., 1151; BLack, BANKRUPTCY, § 727. See 
29 Harv. L. Rev. 97. The scheduling provisions of the present act empha- 
size notice, excepting from the operation of the discharge all unscheduled 
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and improperly scheduled claims unless the creditor had actual notice or 
knowledge. See 30 Stat. at L. 550. See Kreitlein v. Ferger, 238 U. S. 21, 
30. The instant decision definitely settles that the burden of proving such 
notice or actual knowledge rests on the bankrupt. The greater number of 
well-reasoned opinions in the state courts has been to like effect. Wineman 
v. Fisher, 135 Mich. 604, 98 N. W. 404; Calmenson v. Moudry, 137 Minn. 
123, 162 N. W. 1076; Sloan v. Grollman, 113 Md. 192, 77 Atl. 577; Collins 
v. Crews, 3 Ga. App. 238, 59 S. E. 727; Armstrong v. Sweeney, 73 Neb. 775, 
103 N. W. 436; Fields v. Rust, 36 Tex. Civ. App. 350, 82 S. W. 331. See 
2 LovELAND, Bankruptcy, 4 ed., § 803. Contra, Laffoon v. Kerner, 138 
N. C. 281, 50 S. E. 654; Alling v. Straka, 118 Ill. App. 184; Merchants’ 
Bank v. Miller, 176 App. Div. 412, 162 N. Y. Supp. 999; aff’d 221, N. Y. 
490, 116 N. E. 1060. Possibly the courts have been influenced by the liber- 
ality of the Act of 1867 and the decisions thereunder. But much of the 
confusion has undoubtedly been caused by the failure of courts sufficiently 
to indicate whether they have in mind the risk of non-persuasion, or the 
burden of going forward with evidence, when using the phrase “ burden of 
proof.” See Gatliffe v. Mackey, 31 Ky. 947, 104 S. W. 379; Van Norman 
v. Young, 228 Ill. 425, 81 N. E. 1060. The distinction is of importance 
because the certificate of discharge is given prima facie effect under the Act. 
Claflin v. Wolff, 88 N. J. L. 308, 96 Atl. 73; Kreitlein v. Ferger, supra. 
After the prima facie case has been rebutted, the burden of proof should 
be placed upon the bankrupt. The provisions of the Act are for his bene- 
fit, and the failure to schedule is due to his default. See Sloan v. Grollman, 
supra. 


BANKRUPTCY — DISCHARGE — PREFERENCE NO BAR TO DISCHARGE, — 
The petitioner seeks a discharge in bankruptcy. It appears that within 
four months of the present petition for discharge he had paid certain 
small debts to the preference of those creditors. It is objected by his 
creditors that these facts constitute a bar to his discharge, under the 
Bankruptcy Act, § 14b, subd. 4. (30 Stat. at L. 550 as amended by 32 
Stat. aT L. 797 and 36 Star. at L. 839; 1918 U. S. Comp. Stat. § 9508b, 
subd. 4). Held, that a mere preference is not a fraudulent conveyance. Jn 
re Anton, 283 Fed. 820 (N. D. Iowa). 

The intent of the section in question is to deny discharge in cases of 
conveyances which would be fraudulent as to creditors at common law 
or under the Statutes of Elizabeth. See 2 LovELAND, BANKRUPTCY, 1324. 
At common law courts have universally refused to set aside preferential 
conveyances even where the debtor was insolvent at the time of the con- 
veyance. Hindman v. Dill, 11 Ala. 689; Walsh v. Kelly, 42 Barb. (N. Y.) 
98, 104. See Bump, FRAUDULENT, CONVEYANCES, 2 ed. 182. This result 
is clearly sound for the reason that‘ value is given by a preferred creditor. 
The Bankruptcy Act of 1867 expressly forbade discharge where preference 
had been made. See 14 Stat. at L. 517, § 29. The omission of any such 
provision in the present Act evinces an intent that preference shall not bar 
discharge. Accordingly the cases are decisive that a preference within 
four months of a petition in bankruptcy will not bar discharge. In re 
Maher, 144 Fed. 503 (D. Mass.); Im re Bouck, 199 Fed. 453 
’ (S. D. N. Y.); Jn re Friedrich, 199 Fed. 193 (D. Minn.). See 2 Loveanp, 
op. cit., 1325. Cf. Cottmer, BANKRUPTCY, 11 ed. 395. Section 67e of 
the Bankruptcy Act annuls as against creditors of the debtor conveyances 
made with intent to hinder, delay or defraud creditors. See 30 STAT. AT 
L. 564 as amended by 32 Stat. aT L. 800 and 36 Strat. at L. 842; 1918 
U. S. Comp. Stat. §9651e. Consequently the identical question of the 
instant case arises when a preference is urged as sufficient to annul a 
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conveyance under section 67e. The courts refuse to declare the convey- 
ance void. Van Iderstine v. National Discount Co., 227 U. S. 575; 
Coder v. Arts, 213 U. S. 223; Congleton v. Schreihofer, 54 Atl. 144 
(N. J.). Contra, Sherman v. Luckhardt, 67 Kan. 682, 74 Pac. 277. 


Britis AND NoTES — PURCHASER FOR VALUE WITHOUT Notice — PAYEE 
AS Hotper IN Due Course.—X, by fraudulently representing to the 
plaintiff that the defendant would sell him an automobile, procured the 
plaintiff's check payable to the order of the defendant. The defendant, in 
good faith, accepted the check in satisfaction of a debt due him from X. 
The check was honored, and the plaintiff brought action to recover the 
amount. A judgment for the plaintiff was reversed by the Appellate Court. 
The plaintiff appealed. Held, that the defendant payee was a holder in due 
course. Judgment affirmed. Drumm Construction Co. v. Forbes, 137 N. E. 
225 (Ill.). 

JN par ORE are divided as to whether a payee of a negotiable instru- 
ment may be a holder in due course. Section 52 of the Negotiable Instru- 
ments Law speaks of a holder in due course as one to whom the instrument 
has been negotiated, and section 30 provides for negotiation of an order 
instrument by indorsement and delivery. A clear line of cases interprets 
these provisions to exclude a payee from being a holder in due course. St. 
Charles Savings Bank v. Edwards, 243 Mo. 553, 147 S. W. 978; Bank of 
Gresham v. Walch, 76 Ore. 272, 147 Pac. 534; Vander Ploeg v. Van Zuuk, 
135 Iowa, 350, 112 N .W. 807. Cf. Bowles v. Fraser, 59 Wash. 336, 109 
Pac. 812; Hathaway v. Co. of Delaware, 185 N. Y. 368, 78 N. E. 153. But 
see 26 Harv. L. REv. 652; 15 ibid. 579; 11 ibid. 473. By the better view, 
the provisions of section 30 are not exhaustive, and the delivery of a check 
to a payee is a sufficient “negotiation” to enable him to be a holder in 
due course. Merchants’ Nat’l Bank v. Smith, 59 Mont. 280, 196 Pac. 
523; Colonial Fur Ranching Co. v. First Nat'l Bank, 227 Mass. 12, 116 
N. E. 731; Johnstone v. Knipe, 260 Pa. St. 504, 103 Atl. 957; Ex parte 
Goldberg & Lewis, 191 Ala. 356, 67 So. 839. See 32 Harv. L. Rev. 
855; 16 ibid. 596. The principal case is the first adjudication in Illinois 
upon the point. Following the weight of authority, the case is another 
step toward uniformity in the interpretation of the Negotiable Instruments 
Law. See BRANNAN, NEG. Inst. Law, 3 ed., 49 e¢ seg., 162-164. See 
Zechariah Chafee, Jr., “ Progress of the Law—Bills and Notes,” 33 
Harv. L. REv. 271. 


Carriers — LIABILITY FOR FRE ~T— FatLureE To ComMpLy wiTtH Con- 
SIGNEE’S INSTRUCTIONS AS A DEFENSE. — The plaintiff carrier received an 
interstate shipment consigned to the defendant. Before the goods arrived, 
the defendant wrote to the carrier to deliver to a third person “ upon pay- 
ment of freight charges.” The carrier, without collecting the freight, de- 
livered to the third party, who afterwards became bankrupt. The carrier 
then sued the consignee for the freight charges. Held, that the directions 
in the consignee’s letter were non-contractual and therefore failed to dis- 
charge his liability to pay the freight. New York Cent. R. R. v. Warren 
Ross Lumber Co., 137 N. E. 324 (N. Y.). 

Mere designation of one as consignee does not impose liability for freight 
charges. See Cent. R. R. of N. J. v. MacCartney, 68 N. J. L. 165, 171, 52 
Atl. 575, 577. Nor is the consignee liable when he assigns the bill of lad- 
ing, for the carrier’s contract is to deliver to “consignee or assigns.” St. 
Louis & S. W. Ry. v. Browne Grain Co., 166 S. W. 40 (Tex. Civ. App.). 
But an obligation arises from acceptance of the goods or from services ren- 
dered in delivering to a third person. Pittsburgh, C. C. & St. L. Ry. v. 
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Fink, 250 U. S. 577; Penn. R. R. v. Titus, 216 N. Y. 17, 109 N. E. 857; 
Sheets v. Wilgus, 56 Barb. (N. Y.) 662. If this obligation is based on a 
contract implied from the acceptance of the carrier’s facilities, there is much 
force in the argument of the lower court that the acceptance was condi- 
tioned on payment of the freight by the third person. However, provision 
in a bill of lading that the consignee pay the freight is held to be non- 
contractual and inserted merely for the benefit of the carrier. Wooster v. 
Tarr, 8 Allen (Mass.) 270. See 30 Harv. L. Rev. 760. A similar con- 
struction of the consignee’s direction to the carrier seems reasonable here. 
But the decision is correct even if the carrier did contract to look only to 
the third person for payment. Under the prevailing construction of the 
Interstate Commerce Act, liability is imposed by law on anyone who enjoys 
the services of a carrier. Pittsburgh, etc., R. R. v. Fink, supra; N. Y. & 
H.R. R.R. v. York & Whitney Co., 256 U. S. 406. See 1918 U. S. Comp. 
St. § 8569 (7). Public interest against discrimination by carriers prohibits 
variation of this liabilty by contract. Gt. North. Ry. v. Hyder, 279 Fed. 
783 (W. D. Wash.); Western & Atlantic R. R. v. Underwood, 281 Fed. 891 
(N. D. Ga.); Chicago & N. W. Ry. v. Case, 173 Wis. 237, 180 N. W. 846; 
Waters v. Pfister & Vogel Leather Co., 186 N. W. 173 (Wis.). 


CARRIERS — LIMITATION OF LIABILITY — STIPULATION AGAINST RECOVERY 
BEeyonp A CERTAIN VALUE. —A shipper presented a package to an express 
company for an intra-state shipment. Neither party knew the value of the 
package. The agent of the express company said that some valuation would 
have to be assigned, and suggested $50, to which the shipper assentéd. 
This figure was inserted in the express receipt and the transportation rate 
was based upon it. The package was lost in transit and the shipper sued 
for its actual value. Held, that the shipper may recover the true value. 
Judgment for that amount affirmed. American Ry. Express Co. v. Bailey, 
113 S. E. 551 (Ga. App.). 

For a discussion: of the principles involved, see Notes, supra, p. 746. 


CONSTITUTIONAL Law — DELEGATION OF LEGISLATIVE Powrrs — VALIDITY 
oF STATE TAXING STATUTE DEFINING Net INCOME ON Basis OF FEDERAL 
Return. —A state statute imposed a tax on the income of corporations 
upon which they were required to pay a tax to the United States. (i918 
Conn. Gen. Stat., § 1392.) The plaintiff, a domestic corporation, was 
allowed to file a consolidated federal return together with its foreign affili- 
ated corporations which showed a net loss. The plaintiff, exclusive of its 
foreign affiliations, had made a net gain upon which the state imposed a tax. 
The plaintiff sued to recover this tax. Held, that the words of the statute 
referred to net income as computed by federal law whether or not a tax 
was actually paid to the United States. Singer Mfg. Co. v. Gilpatric, 118 
Atl. 919 (Conn.). 

The construction of the court removed the difficulty caused by 
the inartistic wording of the statute. In its definition of net income 
the Connecticut statute adopts all the federal regulations as to gross 
income, deductions, etc., including those to be made in the future. This 
raises the question whether this is an improper delegation of legislative 
power. This was not discussed, presumably because settled by an earlier 
decision. See Underwood Typewriter Co. v. Chamberlain, 94 Conn. 47, 65, 
108 Atl. 154, 160. The problem is precisely the same as the one raised by 
state legislation which adopts in advance federal definitions and regulations 
enforcing the Eighteenth Amendment. Such legislation has been declared 
invalid. Opinion of the Justices, 239 Mass. 606, 133 N. E. 453; State v. 
Intoxicating Liquors, 117 Atl. 588 (Me.); State v. Gauthier, 118 Atl. 380 
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(Me.). Cf. People v. Philadelphia Fire Ass’n, 92 N. Y. 311; In re State 
Life Ass. Co. of Indiana, 64 Neb. 895, 904. See 20 Micn. L. Rev. 652; 21 
Micu. L. Rev. 462. Yet this difficulty was not even raised with respect to 
the Massachusetts taxing statute. See American Printing Co. v. Comm., 
231 Mass. 237, 120 N. E. 686. Cf. Santee Mills v. Query, 115 S. E. 202, 
205 (S. C.). This inconsistency weakens the argument that this is an im- 
proper delegation. The courts in invalidating the liquor legislation have 
unduly stressed the implied constitutional doctrine prohibiting delegation of 
legislative powers. This doctrine should not be carried farther than to pro- 
hibit the abdication of its function by a legislature. See John B. Cheadle, 
“The Delegation of Legislative Functions,” 27 Yate L. J. 892. But the 
action in the principal case was in no sense an abdication and hence was 
properly upheld. Cases reaching a contrary result destroy a convenient 
method whereby a state may avoid a needless duplication of labor. 


CoNSTITUTIONAL LAw— LEGISLATIVE PowERS: IMPAIRMENT OF THE 
OBLIGATION OF CONTRACTS — PENNSYLVANIA “ CAvE-IN” Statute. — In 
the anthracite region of Pennsylvania, the surface of the land and 
the underlying coal beds are recognized as separate estates, and are 
usually held by different owners. The surface owners have rights of sup- 
port, but in large areas the mining companies long ago purchased waivers 
of those rights, and are conducting the removal of their coal in such 
a way as to cause widespread subsidence of the surface and destruction of 
streets and buildings, with some loss of life. In 1921 the legislature, after 
investigation, passed an act providing, “ That it shall be unlawful . . . so 
to mine anthracite coal . . . as to cause the caving in, collapse or sub- 
sidence of . . .” places of public assemblage, public highways, facilities of 
public service companies, dwellings used as such, buildings in which human 
labor is employed, and cemeteries, and providing for injunctions to restrain 
violation of the law. In 1878 the defendant coal company had conveyed a 
lot in the city of Pittston to the plaintiff, expressly reserving the right to 
remove its support by mining. The plaintiff now brings suit under the 
statute to enjoin the operations of the defendant which threaten the de- 
struction of his house. The state court granted the injunction. Held, that 
the statute is an unconstitutional impairment of the obligation of a contract 
and deprives the defendant of his property without due process of law. 
Decree reversed. Pennsylvania Coal Co. v. Mahon, 43 Sup. Ct. Rep. 158. 

This case illustrates strikingly how much the determination of the extent 
to which a state may go in restricting the use of property or the enforce- 
ment of contracts depends upon considerations of statesmanship. See 
Carpozo, NATURE OF THE JUDICIAL PROCESS, 112 et Seg., 171. Both ma- 
jority and dissent concede that the constitutionality of such interference 
without compensation is a question of degree. They differ as to whether 
the particular statute goes too far. What are their yardsticks? Surely not 
the skeleton words of the constitution; hardly precedent, either, in view of 
the decisions in the rent-law cases and others. Levy Leasing Co. v. Siegel, 
42 Sup. Ct. Rep. 289; Marcus Brown Co. v. Feldman, 256 U. S. 170; Block 
v. Hirsch, 256 U. S. 135; Walls v. Midland Carbon Co., 254 U.S. 300; St. 
Louis Poster Adv. Co. v. St. Louis, 249 U. S. 269; Pierce Oil Corp. v. City 
of Hope, 248 U. S. 498; Reinman v. Little Rock, 237 U. S. 171. Perhaps 
their own economic or social views control them. See Carpozo, op. cit., 
167 et seg. Thus, the majority opinion minimizes the public danger in- 
volved, and treats the statute as designed primarily to enhance property 
values at the expense of the coal owners. Cf. Plymouth Coal Co. v. Pennsyl- 
vania, 232 U. S.-531. The rent-law cases, supra, may be distinguished in 
this way. The dissent, on the other hand, emphasizes the weight to be 





754 . HARVARD LAW REVIEW 


accorded the findings of the state legislature and court as to the existence 
of an emergency, and considers the public safety rather than property values 
as the primary object of the legislative protection. See Mahon v. Pennsyl- 
vania Coal Co., 118 Atl. 491 (Pa.). The difference in result thus reached 
would indicate that a state may perhaps go farther to protect the lives and 
health of its people than to secure their interests of substance. See Welch 
v. Swasey, 214 U. S. 91; Jacobson v. Massachusetts, 197 U.S. 11. But see 
Walls vy. Midland Carbon Co., 254 U. S. 300. 


CoRPORATIONS — STOCKHOLDERS —RicHt To VoTE BY SHARES — IN- 
SPECTORS OF ELecTIoN. — An inspector of elections for the annual meeting 
of the corporation died, and the meeting, over the objection of minority 
shareholders, elected a successor by a per capita vote of stockholders pres- 
ent. This proceeding was brought to set aside the election of the directors 
as null and void on the ground that the election of the inspector should 
have been by share vote. The New York Stock Corporation Law provides: 
“The inspectors of election shall be appointed in the manner prescribed in 
the by-laws. . . . If . . . his office become vacant, the meeting may ap- 
point an inspector in his place unless the by-laws otherwise provide.” (N. 
Y. Consort. Laws, c. 50, § 31.) The by-laws of the corporation adopt the 
plan of the statute. The General Corporation Law provides that every 
shareholder shall be entitled at every meeting of the corporation to one vote 
for every share of stock standing in his name on the books. (N. Y. Consot. 
Laws, c. 23, § 23.) Held, that the appointment of the inspector and the 
election of directors were valid. Jn re Remington Typewriter Co., 137 N. E. 
335 (N. Y.). 

The common law allowed each corporate shareholder but one vote. Taylor 
v. Griswold, 14 N. J. L. 222, 237. See Samuel Williston, “ Business Cor- 
porations Before 1800,” 2 Harv. L. Rev. 149, 156-8. In England voting is 
still per capita unless the shareholders demand a poll. Jn re Horbury Bridge 
Co., 11 Ch. D. 109. The interpretation by the court seems to have been 
prompted by the merely ministerial nature of inspectors’ duties and the 
“necessity for a practical procedure.” See Com. v. Vandegrift, 232 Pa. St. 
53, 81 Atl. 153. The court thought its view confirmed by the word “ ap- 
point ” used in the statute instead of “elect.” Yet the result seems ques- 
tionable. The number of votes to-day generally is proportionate to the 
stockholder’s interest. Matter of Rochester Dist..Tel. Co., 40 Hun (N. Y.) 
172; Proctor Coal Co. v. Finley, 08 Ky. 405, 33 S. W. 188. See 1 Mora- 
WETZ, PRIVATE CORPORATIONS, 2 ed., § 4760. The power of control through 
the right to vote by shares is a valuable interest, deprivation of which with- 
out consent is an unwarranted taking of property. Lord v. Equitable So- 
ciety, 194 N. Y. 212, 87 N. E. 443. See State v. Merchant, 37 Ohio St. 251; 
Taylor & Co. v. So. Pac. Co., 122 Fed. 147, 151 (Circ. Ct., W. D. Ky.); 
Stokes v. Continental Trust Co., 186 N. Y. 285, 206, 78 N. E. 1090, 1003. 
See 19 Harv. L. Rev. 62, 378. The inspector has the important function of 
passing on contested votes. See Jn re Remington Co., 203 App. Div. 65, 
196 N. Y. Supp. 309. Finally, the words of the statute plainly prevent so 
free an interpretation. “ Meeting” or “election” includes all business 
transacted at the meeting. Matter of Rochester Co., supra; Proctor Coal 
Co. v. Finley, supra; McKee v. Home Trust Co., 122 Iowa 731, 98 N. W. 
609. See 2 MACHEN, CorPoRATIONS, § 1219. It is true that courts support 
elections where the injured party has not made timely objection to an ad- 
mittedly defective procedure. Matter of Mohawk & Hudson R. R. Co., 
19 Wend. (N. Y.) 135; Com. v. Vandegrift, supra. But the minority stock- 
holder did object in the principal case and should not have been deprived 
of his rights under the statute. See Proctor Coal Co. v. Finley, supra. 
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Crops — CHATTEL MortcAGE — RIGHT oF MortcGAGcEE or Crops AGAINST 
MortTGAGEE oF LAND.—A executed to the defendant a mortgage of land 
on which a crop of wheat was growing. Subsequently he mortgaged the 
crop to the plaintiff. On A’s abandonment of the farm, the defendant 
entered and harvested the crop before the sale of the land by foreclosure. 
The plaintiff recovered in the lower court in an action for conversion of 
the wheat. Held, that the mortgage of the crop operated as a constructive 
severance and gave the plaintiff a prior lien thereon. Judgment affirmed. 
Farmer’s Bank of Mt. Vernon v. Parker, 245 S. W. 586 (Mo. App.). 

The courts have treated crops as realty or personalty according to the 
nature of the transaction involving them. See 1 Kerr, Reat Property, 
§§ 50, 51, 53, et seg. When land is sold standing crops pass to the pur- 
chaser unless expressly excepted from the deed. Hayward v. Poindexter, 
206 Mo. App. 398, 229 S. W. 256; Cummings v. Newell, 86 Minn. 130, 90 
N. W. 311. On foreclosure unsevered crops go with the land to the pur- 
chaser. Hamblett v. Bliss, 55 Vt. 535. But crops may be mortgaged 
like chattels. Wilkinson v. Ketler, 69 Ala. 435. And a realty mortgagee 
is not entitled to them if they are severed before foreclosure. Sexton v. 
Breese, 135 N. Y. 387, 32 N. E. 133. In order further to protect the 
mortgagor, the courts employ the fiction of a constructive severance where 
there has been a sale or mortgage of the crop. White v. Pulley, 27 Fed. 
436 (Cire. Ct., N. D. Ala.); Willis v. Moore, 59 Tex. 628. Contra, Jones v. 
Adams, 37 Ore. 473, 59 Pac. 811, 62 Pac. 16; Wootton v. White, 90 Md. 
64, 44 Atl. 1026. This is an endeavor to meet the practical considerations 
presented in the grain states where farmers are accustomed to mortgage 
crops as security for loans to carry on their business. A purely logical 
solution on the basis of the premise that crops are either realty or personalty 
seems unsatisfactory. 


Deeps — RESTRAINTS ON ALIENATION—- CONDITION AGAINST RESALE 
or A Fee.—A deed conveyed land to A, her heirs and assigns, but only 
on condition that neither she nor her heirs sell or lease without the con- 
sent of the grantor, his heirs and assigns, or without giving the latter the 
right to repurchase. The sole heir of the grantee claims an unqualified 
fee and brings a bill to quiet his asserted title. There has been no breach 
of condition. By statute, “land may be conveyed, within the limits 
fixed by law, so as to avoid perpetuities, and subject to such other re- 
strictions as are imposed by this Code, for such term as the owner thinks 
proper.” (1907 Ata. Crvit Cope, 3416.) Held, that the rule invalidating 
clauses in restraint of the power of alienation, being predicated on the 
grant of an unqualified fee, does not apply to a fee defeasible upon breach 
of a condition subsequent. Libby v. Winston, 93 So. 631 (Ala.). 

An absolute restraint on the alienation of a fee is generally recognized 
as void. De Peyster v. Michael, 6 N. Y. 467; Potter v. Couch, 141 U. S. 
296, 315. See Lir., § 360; Co. Lit., 206b, 223a. A reservation of the 
right to repurchase is such a restraint. Hardy v. Galloway, 111 N. C. 
519, 15 S. E: 890; Maynard v. Polhemus, 74 Cal. 141, 15 Pac. 451. 
Contra, Jackson v. Shutz, 18 Johns. (N. Y.) 174. The reason sometimes 
given for the rule against restraints is that after Quia Emptores did away 
with the reversion after a fee, no one was left to enforce a condition 
against alienation. See Mandelbaum v. McDonnell, 29 Mich. 78, 95; 
Murray v. Green, 64 Cal. 363, 367, 28 Pac. 118, 120. See Bro. Asr., 
“ Conditions ” 57a; GrAy, RESTRAINTS ON ALIENATION, 2 ed., § 20. Assum- 
ing this to be the correct reason, the court in the principal case holds that 
since there is an implied right of entry for condition broken in the grantor, 
there is some one to enforce the condition and it is valid. Though it does 
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not seem to have been extended to a perpetual restraint before, this reason- 
ing has been taken in a few cases to explain the unsound rule allowing re- 
straints for a reasonable time. Camp v. Cleary, 76 Va. 140; Conger v. 
Lowe, 124 Ind. 368, 24 N. E. 889; Fowlkes v. Wagoner, 46 S. W. 586 
(Tenn.). But the real basis for the rule against restraints is public policy, 
forbidding the perpetual tying up of estates in land. In accord with this 
policy restraints in any form are generally held invalid. Potter v. Couch, 
supra; Dugdale v. Dugdale, 38 Ch. D. 176; Roosevelt v. Thurman, 1 
Johns. Ch. (N. Y.) 220. See Gray, op. cit., §12. A local statute seems 
to justify the present decision, though the court does not base its conclu- 
sions thereon. See 1907 Ata., Crvit Cope, § 3416. 


Equity — LAcHES — AVAILABILITY AS A DEFENSE AGAINST THE STATE. 
— The State Revenue Agent of Mississippi filed a bill of attachment in 
chancery against a number of insurance companies to collect aggregated 
penalties for continuous violations since January 1, 1908, of state anti-trust 
laws. (1917 Miss. Hemincway’s Cope, §§ 293, 3282.) The statute 
made each day of continued violation a separate offense for which a 
separate penalty could be recovered. (Jbid. § 3286.) Laches was relied 
upon as one of the defenses. The lower court decreed that the Revenue 
Agent recover the full amount. Held, that the state can not be charged 
(Mi laches. Judgment affirmed. Aetna Ins. Co. v. Robertson, 94 So. 7 

Miss. ). 

It is important that public rights should not be prejudiced by the in- 
action of government officials whether willful, negligent, or due to the 
press of other governmental affairs. Hence the statute of limitations and 
laches are not available in most jurisdictions as defenses against the 
state. U. S. v. Nashville, etc. Ry. Co., 118 U. S. 120; Ramsay’s Estate 
v. People, 197 Ill. 572, 64 N. E. 549. But the interest of a defendant 
in having a state seek its remedy against him with reasonable promptness 
seems more deserving of recognition than the countervailing interest of the 
state in retaining its cause of action. Limitation statutes are, therefore, 
sometimes made specifically applicable to actions by the state. Chicago, 
etc. Ry. Co. v. Comm., 115 Ky. 278, 72 S. W. 1119. By judicial decision 
in a few jurisdictions, the state has been held chargeable with laches. 
Attorney-General v. Central R. R. Co., 68 N. J. Eq. 198, 226, 59 Atl. 348, 
360; In re Bailey’s Estate, 241 Pa. St. 230, 88 Atl. 428. The principal case 
illustrates the hardship which may result from the opposite rule. In spite 
of the hardship a court of law allows full recovery for aggregated penalties 
if the statute so provides. See Roscoe Pound, “ Actions on Penal Statutes,” 
42 Cent. L. Jour. 135, 137. But where the aid of a court of equity is 
invoked by the state to collect the aggregated penalty, the court may 
well charge the state with laches and deny a full recovery. 


EvipENCE — HEARSAY: MATTERS OF PUBLIC OR GENERAL INTEREST 
—INQUISITIONS OF LuNACY.— One week after the execution of his will 
the testator was adjudged to be a fit person to be sent to an insane 
asylum. In a contest of the will on grounds of mental incapacity, the trial 
court admitted in evidence the order of commitment, including the physi- 
cian’s report upon which it was based. From a decree setting aside the 
will the proponents appealed. Held, that the evidence was not admissible. 
Decree reversed. Lewandowski v. Zuzak, 137 N. E. 500 (IIl.). 

In the contest of a will on the ground of the testator’s mental incapacity, 
the trial court admitted evidence that, more than two years after the execu- 
tion of the will, the testator had been adjudicated to be of unsound mind, 
and a conservator appointed. A verdict was rendered against the validity 
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of the will. Held, that the evidence was admissible, but, together with 
all the other evidence, was not sufficient to sustain the verdict. Ruling 
reversed. Kelley v. Stanton, 118 Atl. 863 (Md.). 

Cases of this sort present two questions. (1) Is evidence of the find- 
ings of the lunacy inquisition admissible to show want of testamentary ca- 
pacity at the time of the inquisition? (2) If so admissible, is it evidence 
of that condition at a different time? Wigmore points out that both are 
fundamentally questions of relevancy. See 3 Wicmore, Evipence, § 1671. 
See also 15 Harv. L. REv. 664; 32 Harv. L. Rev. 83. The cases are in 
conflict. By the probable weight of authority, evidence of guardianship or 
conservatorship proceedings is admitted to show a practically contempora- 
neous want of testamentary capacity. Emry v. Beaver, 137 N. E. 55 
(Ind.); Holliday v. Shepherd, 269 Ill. 429, 109 N. E. 976. See Mulhol- 
land’s Estate, 217 Pa. St. 65, 66 Atl. 150; Im re Estate of Clogston, 93 Vt. 
46, 55, 106°Atl. 594, 597. But see Carter v. Gahagan, 102 Neb. 404, 
167 N. W. 412; Entwistle v. Meikle, 180 Ill. 9, 25, 54 N. E. .217, 223; 
Wetzel v. Firebaugh, 251 Ill. 190, 95 N. E. 1085. The same is true as to 
evidence of proceedings for the commitment of the testator to an asylum. 
In re Coleman’s Will, 88 N. J. Eq. 284, 103 Atl. 521, aff'd 88 N. J. Eq. 578, 
103 Atl. 78; Adams v. Cooper, 148 Ga. 339, 96 S. E. 858. But cf. Pack- 
ham v. Glendmeyer, 103 Md. 422, 63 Atl. 1048; Hicks v. State, 165 Ind. 440, 
75 N. E. 641; Leggate v. Clark, 111 Mass. 308. The distinction sometimes 
taken between these two classes of inquisition is hard to support. See 
WicmoreE, op. cit. The solution of the second question is obviously a 
matter of relevancy, depending largely upon the lapse of time between the 
making of the will and the lunacy inquisition, and upon the nature of the 
mental disorder found at the inquisition. See 1 Wicmore, EvipEeNce, § 233. 
If the determination has preceded the will, evidence of it is more likely to 
be held relevant than if it comes after the will. Jn re Wheelock’s Will, 76 
Vt. 235, 56 Atl. 1013; King v. Gilson, 191 Mo. 307, 324, 90 S. W. 367, 371; 
Holliday v. Shepherd, 269 Ill. 429, 109 N. E. 976. Cf. In re Estate of 
Weedman, 254 Ill. 504, 507, 98 N. E. 956. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — ORIGI- 
NAL JURISDICTION IN CourTS. — The plaintiff shipped “scrap ” lead melted 
into “pigs” over the defendant railway, paying freight at pig lead rates. 
The plaintiff now sues in the state court for alleged overcharge on the grounds 
that the shipment was “scrap” lead. The jury found the commodity 
“scrap,” and on appeal by the defendant a divided court of Civil Appeals 
certified questions to the Supreme Court. Held, that the issue presented 
in the trial court was one not properly determinable by the state court in 
the absence of any prior action or award by the Interstate Commerce 
Commission. St. Louis S. W. Ry. Co. v. Goldstein, 245 S. W. 226 (Tex.). 

Confusion has arisen from the fact that the Interstate Commerce Act ex- 
pressly preserves common law remedies. See 24 Stat. AT L. 370, 382, 387, c. 
104, §§ 9, 22, 1918 U. S. Comp. Stat., §§ 8573, 85095. The courts have 
been denied jurisdiction where there has been no prior ruling by the 
Interstate Commerce Commission, in the case of the application of an 
alleged unreasonable or discriminatory rate or rule. Tex. & Pac. Ry. Co. 
v. Abilene Co., 204 U. S. 426; Morrisdale Coal Co. v. Penna. R. R. Co., 
230 U. S. 304. The action is allowed originally in the court in the case 
of the alleged unreasonable or discriminatory application of an accepted 
rate or rule. Penna. R. R. Co. v. Puritan Coal Co., 237 U. S. 121; 
Penna. R. R. Co. v. Sonman Coal Co., 242 U. S. 120. The rule of* pro- 
cedure at first applied made the test the nature of the function: if legisla- 
tive or administrative, it was for the Commission; if judicial, it was for 
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the courts. Texas & Pacific Ry. Co. v. Abilene Co. supra; Mitchell Coal 
Co. v. Penna. R. R. Co., 230 U. S. 247. This test is inadequate. But the 
need for uniformity has been recognized throughout as the guiding princi- 
ple, and has formed the basis for the correct rule. Tex. & Pac. Ry. Co. v. 
Abilene Co., supra; Great Northern Ry. Co. v. Merchants’ Elevator Co., 
42 Sup. Ct. Rep. 477. Where the question is one of law, as the violation, 
misapplication, or construction of a statute or rule, the courts may take 
original jurisdiction. The guaranty of uniformity lies in the appellate 
jurisdiction of the Supreme Court. But where the question is one of fact 
or of discretion in technical matters, whether administrative, judicial, or 
legislative, uniformity is assured only by a preliminary ruling by the 
Commission. See Great Northern Ry. Co. v. Merchants’ Elevator Co., 
supra, at 479. See 28 Harv. L. Rev. 816. The principal case is of the 
latter type. 2ex. & Pac. Ry. Co. v. Am. Tie Co., 234 U. S. 138. 


LEGACIES AND DevisEs— CONDITIONAL DeEvIsE—ExcuseE For Non- 
PERFORMANCE OF CoNDITION. —A farm was devised to a missionary society 
for the establishment of an orphanage. By the terms of the will, if the 
society should fail to establish the orphanage within three years, the prop- 
erty was to be divided among the donor’s heirs. At the death of the donor 
a tenant from year to year was in possession who by direction of the heirs 
refused to surrender. Two years were consumed in litigation instituted by 
the heirs. The tenant was requested to leave but no legal steps were 
taken. Eight months after the end of the third year the tenant voluntarily 
surrendered possession and the society established the orphanage. The 
heirs then brought a bill to have the land divided among them on the 
ground that the society had forfeited the estate by its failure to establish 
the orphanage within the three year limit. Held, that the failure was ex- 
cused by the unforeseen difficulties. Bill dismissed. Peck v. Woman’s 
Home Missionary Soc., 136 N. E. 772 (Ill.). 

A condition in a devise the performance of which was not the motive 
of the devise is not rigorously enforced, especially where it is a condition 
subsequent. Impossibility is an excuse for complete failure to perform. 
New Haven County v. Parish of Trinity Church, 82 Conn. 378, 73 Atl. 
789; commented on in 23 Harv. L. REv. 67; Harrison v. Harrison, 105 Ga. 
517, 31 S. E. 455; Greenwell v. Whitehead, 184 Ky. 74, 211 S. W. 411; Lynch 
v. Melton, 150 N. C. 5095, 64 S. E. 497; Livingston v. Gordon, 84 N. Y. 
136; In re Croxon, [1904] 1 Ch. 252. When there is performance which 
substantially fulfills the intention of the testator the courts are rather will- 
ing to find an excuse for lack of strict performance, provided the devisee is 
not at fault. Trustees of Cory Universalist Soc. v. Beatty, 28 N. J. Eq. 
570; Harris v. Wright, 118 N. C. 422, 24 S. E. 751; Fairview Lodge v. 
Gaddis, 296 Ill. 570, 130 N. E. 315. Cf. Maguire v. City of Macomb, 2093 
Ill. 441, 127 N. E. 682; Irvine v. Irvine, 12 Ky. 827, 15 S. W. 511. In the 
principal case the delay of eight months was not such as to prevent sub- 
stantial performance, so the court was willing to excuse the breach be- 
cause of the contest over the devisee’s title which contributed materially to 
the delay. The fact that it was an interested party who hindered is an 
added reason for not declaring a forfeiture. Jacobs v. Ditz, 260 IIl. 98, 
102 N. E. 1077; Harris v. Wright, 118 N. C. 422, 24 S. E. 751. The only 
question was whether the devisee exercised due diligence in endeavoring 
to comply with the condition, and on this point the majority view of the 
court seems right. The standard of diligence required of a devisee who 
holds in trust for charity may well be less rigorous than that required of 
a devisee who is to reap the benefit of the bequest. 
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NEGLIGENCE — MASTER AND SERVANT — RES JPSA LOQUITUR App iep 
to AcTIoNS UNDER THE FEDERAL Emptoyers’ Liapitity Act.—JIn the 
operation of a crane the boom suddenly broke, the deceased was precipitated 
into a river and was drowned. His administrators sued under the Federal 
Employers’ Liability Act. (35 Stat. at L. 65.) There was no direct evi- 
dence of negligence upon the part of the defendant. The latter’s motion 
for a directed verdict was denied, and the case submitted to the jury upon 
instructions allowing them to infer that the defendant’s negligence was 
responsible for the accident. From a judgment for the plaintiff a writ of 
error was taken. Held, that the doctrine of res ipsa loquitur was applica- 
ble. Judgment affirmed. Central R. R. of N. J. v. Peluso, 68 N. Y. L. J. 
1301 (2nd. Circ.). A writ of certiorari was denied by the United States 
Supreme Court. (Feb. 19, 1923.) 

Before the enactment of the Federal Employers’ Liability Act the gen- 
eral trend of authority in the federal courts refused to apply the maxim 
of res ipsa loquitur to cases involving injuries to an employee while in 
his master’s service. Shandrew v. Chicago, St. P., M. & O. Ry. Co., 142 
Fed. 320, 322 (8th Circ.); Chicago, etc., Ry. Co. v. O’Brien, 132 Fed. 593 
(8th Circ.), commented on in 18 Harv. L. Rev. 391; Mountain Copper Co. 
v. Van Buren, 123 Fed. 61 (oth Circ.). Contra, Byers v. Carnegie Steel Co., 
159 Fed. 347 (6th Circ.); Bradford Glycerine Co. v. Kizer, 113 Fed. 804 
(6th Circ.); Westland v. Gold Coin Mines Co., tor Fed. 59 (8th Circ.). 
Many of the cases may, however, be distinguished in that their facts did not 
permit the application of the maxim. See e.g., Patton v. Texas & Pacific 
Ry. Co., 179 U. S. 658; Texas & Pacific Ry. Co. v. Barrett, 166 U. S. 
617. The reasons urged against applying the maxim were the fellow- 
servant rule and the assumption of the risk of the employment by the 
servant. Northern Pacific Ry. Co. v. Dixon, 139 Fed. 737 (8th Circ.); 
Hofnaver v. White Co., 186 Mass. 47, 70 N. E. 1038. That such reasons 
are sufficient to deny the applicability of the maxim to master and servant 
cases, seems questionable. Marceau v. Rutland R. R. Co., 211 N. Y. 203, 
105 N. E. 206. See 20 Harv. L. Rev. 228. However, these alleged rea- 
sons have been removed. See FEDERAL Emptoyvers’ Liapriity Act, §§ 3, 
4, 35 STAT. AT L. 66, 1916 U. S. Comp. Start. §§ 8659, 8660. Consequently 
no valid objection to applying the maxim in cases arising under the Act 
Should now exist. Cf. Missouri Pacific Ry. Co. v. Larussi, 161 Fed. 66 
(7th Circ.). It is applied where the injury results as a consequence of 
a violation of the Federal Safety Appliance Act. Minneapolis & St. 
Louis R. R. Co. v. Gotschall, 244 U. S. 66; Seaboard Air Line Ry. Co. v. 
Horton, 233 U. S. 492; Steele v. Atlantic Coast Line R. R. Co., 103 S. C. 
102, 87 S. E. 639. The principal case has reached a result consonant with 
the trend of recent authority. Cf. New Orleans & N. E. R. R. Co. v. 
Harris, 247 U. S. 367; Devine v. Chicago, R. I. & P. Ry. Co., 185 IIl. 
App. 488, aff'd in 266 Ill. 248, 107 N. E. 595. Contra, South Covington 
& C. St. Ry. Co. v. Finan’s Adm’x, 153 Ky. 340, 155 S. W. 742. - 


PATENTS — INFRINGEMENT — RicuHt To Recover BotH PRorirs AND 
Damaces IN Eqguity.—A manufacturer made and sold to the defendant 
jobber certain grain drills which infringed the complainant’s patent. The 
defendant resold the drills. The complainant recovered in equity the profits 
made by the manufacturer. He now seeks the profits of the defendant 
and damages for the defendant’s infringement. Held, that the recovery of 
profits from the manufacturer is no bar to this suit against the jobber, and 
that the complainant is entitled to both profits and damages. Decree for 
the complainant accordingly. Dowagiac Mfg. Co. v. Deere & Webber Co., 
284 Fed. 331 (8th Circ.). 
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In patent nomenclature, that which the infringer makes is profits, and that 
which the owner of the patent loses by the infringement is damages. At one 
time it was held that satisfaction of judgment against a manufacturer for 
damages or profits licensed the subsequent sale or use of the articles so as to 
bar further action by the owner of the patent. Steam Stone Cutter Co. v. 
Sheldons, 15 Fed. 608 (D. Vt.); Stutz v. Armstrong, 25 Fed. 147 (W. D. 
Pa.). This doctrine is contrary to the present trend of opinion. De Laski 
& Thropp C. W. T. Co. v. Empire R. & T. Co., 239 Fed. 139 (D. N. J.); 
Kryptok Co. v. Stead Lens Co., 190 Fed. 767 (8th Circ.). Cf. Callaghan 
v. Myers, 128 U. S. 617, 665. Thus, an injunction against further sale or 
use will be granted. Kelly v. Ypsilanti Dress-Stay Mfg. Co., 44 Fed. 19 
(E. D. Mich.); New York Filter Co. v. Schwarzwalder, 58 Fed. 577 (S. D. 
N. Y.); Phil. Trust, etc., Co. v. Edison Electric Light Co., 65 Fed. 551 (3rd 
Circ.). The owner can recover such profits or damages as were not 
recovered in his prior suit. De Laski & Thropp C. W. T. Co. v. Empire 
R. & T. Co., supra; Penn v. Bibby, L. R. 3 Eq. 308. Cf. Belford v. Scrib- 
ner, 144 U. S. 488; Jennings v. Dolan, 29 Fed. 861 (S. D. N. Y.); Under- 
wood Typewriter Co. v. E. C. Stearns & Co., 227 Fed. 74 (and Circ.). 
The complainant in the instant case is, therefore, not barred by his recovery 
of the separate profits of the manufacturer. A federal statute provides 
that an owner can recover damages in addition to profits in equity. See 29 
Stat. AT L. 694, 1878 U. S. Rev. Strat. § 4921, 1916 U. S. Comp. Star. 
§ 9467. This has been uniformly construed to mean that he can have an 
accounting of both profits and damages, and can then elect to recover 
either. Tilghman v. Proctor, 125 U. S. 136; Beach v. Hatch, 153 Fed. 763 
(D. Mass.); Star Salt Caster Co. v. Crossman, 4 Bann. & Ard. 566. See 
Root v. Railway Co., 105 U. S. 189, 212. Cf. Neilson v. Betts, L. R. 5 H. 
L. 1. But he can not recover both. Westinghouse v. New York Air Brake 
Co., 131 Fed. 607 (S. D. N. Y.). Thus, when profits exceed damages, as in 
the instant case, profits only should be allowed. Hammacher v. Wilson, 32 
Fed. 796 (D. Mass.). This court, in giving both, has departed from the 
established and more desirable construction of the statute. 


SaLEs — BreacH oF Contract — Duty or SELLER TO Give NOTICE BE- 
FORE Suit ror Damaces. — The defendants contracted to buy automobile 
tires from the plaintiff. After the contract had been partly performed, the’ 
defendants refused to take and pay for the remaining tires. The Uniform 
Sales Act provides in successive sections that a seller may maintain an 
action against a buyer for damages for non-acceptance of goods; or that 
he may totally rescind the contract by giving notice of his election so to do. 
(1911 N. Y. Laws, c. 571, §§ 145, 146.) In an action for damages arising 
out of the defendants’ breach of the contract, the plaintiff was nonsuited. 
Held, that since the plaintiff did not give notice of his election to rescind 
the contract, he cannot sue for damages sustained by the defendants’ breach. 
Judgment affirmed. Henderson Tire & Rubber Co. v. Wilson, 203 App. 
Div. 773, 196 N .Y. Supp. 870. 

For a discussion of the principles involved, see Notes, supra, p. 731. 


SALES — CONDITIONAL SALES— DISTINCTION BETWEEN A CONDITIONAL 
SALE AND A CHATTEL Mortcace. — A contract for the sale of a cash register 
provided that title was to remain in the seller until the price was paid; 
that the buyer was to give promissory notes for the price, and pay all 
taxes upon the register; that upon default by the buyer the seller might take 
possession of the register, retaining as rent all payments previously made. A 
statute provided for the recording of chattel mortgages. (1915 MICH. 
Comp. Laws, §11988.) The contract was not recorded. The buyer 
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became bankrupt. The seller petitioned for possession. The court held 
the agreement a chattel mortgage, and denied the petition. Held, that the 
contract was a conditional sale, and therefore valid without recording. 
Order reversed. Jn re Nader, 283 Fed. 742 (6th Circ.). 

A contract for the sale of store fixtures provided that title to the property 
should remain in the seller until the price was paid; that the buyer 
should pay the price, with interest, in installments, and .pay all taxes and 
insurance on the property; that upon default by the buyer the seller might 
retake the property without being accountable to the buyer for the proceeds 
of any resale or for the price previously paid; that upon default the seller 
might exercise an option to declare all installments payable, and either 
rescind the contract or affirm it and sue as for a breach. A statute pro- 
vided for the recording of chattel mortgages. (1915 Micu. Comp. Laws, 
§ 11988.) The contract was not recorded. The buyer became bankrupt, 
and the seller petitioned to reclaim the property from the trustee in bank- 
ruptcy. The petition was denied. Held, that the contract operated as a 
chattel mortgage, and not having been recorded, was invalid as against the 
trustee. Order affirmed. Matter of Ames, 283 Fed. 465 (E. D. Mich.). 

For a discussion of the principles involved in the above cases, see Notes, 
supra, Pp. 740. 


SPECIFIC PERFORMANCE — NATURE AND SCOPE OF EQUITABLE RELIEF — 
PARTIALLY PERFORMED CoNTRACT: ONE OF THE TERMS TO BE AGREED UPON 
BY THE Parties. — A lease gave the lessee an option to renew for a period 
of five years at such rental as might be agreed upon between the lessor and 
lessee. The lessee chose to renew, but the parties failed to agree upon the 
rental. The lessee sued for specific performance alleging his offer of a 
reasonable rental, and his willingness to pay such an amount fixed by the 
court. The trial court determined a reasonable rental and decreed specific 
performance. Held, that the renewal contract was specifically enforceable 
at a reasonable rental. Judgment affirmed. Young v. Nelson, 209 Pac. 515 
(Wash. ). 

For a discussion of the principles involved, see Notes, supra, p. 726. 


TAXATION — CHARITIES — EXEMPTION OF CHARITABLE INSTITUTIONS. — 
An estate was left to trustees for the establishment and maintenance of a 
home for poor or homeless aged women. The county board of review 
taxed the trustees on (1) all of a ten-acre tract of land, part of which was 
leased and on part of which an annex to the home was situated, in the 
absence of a showing as to what part was leased; (2) fees paid to the 
trustees in the absence of any showing as to what portion was paid for 
services solely in caring for the aged women; (3) notes and bonds, the 
income of which was used for the upkeep of the home; (4) funds in the 
bank intended for use in the future for the home. (1921 Inv. Rev. Star. 
c. 120, par. 2.) The Tax Commission approved the finding. The trustees 
appealed to the Supreme Court to have the property declared exempt. 
Held, that there was no error in the taxation. Order affirmed. —_ V. 
Board of Review, 136 N. E. 787 (IIl.). 

For a discussion of the principles involved, see Notes, supra, o. 733. 


TAXATION — STATE TAX ON PROPERTY OF GOVERNMENT-OWNED CORPORA- 
TIoNs. —A county levied a tax on the property of the Emergency Fleet 
Corporation. The United States was the sole stockholder. Held, that the 
tax was invalid. Judgment for the Fleet Corporation affirmed. King 
County, Wash., v. U. S. Shipping Board Emergency Fleet ——— 282 
Fed. 950 (oth Circ.). 

For a discussion of the principles involved, see NoTEs, supra, p. 737. 
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Torts — LiaBILiTy OF MAKER OR: VENDOR OF A CHATTEL TO THIRD PERSON 
InjurRED By Its Use — Errect or SUBSEQUENT Party’s FAILURE TO PeEr- 
FORM Duty or INsPecTION. — The defendant supplied electric current trans- 
formers to the Niagara Falls Power Co. without giving notice that the trans- 
formers contained wooden packing blocks which would make their use 
dangerous. The plaintiff’s intestate was allowed to watch the installation 
of the transformers. The power company owed him a duty of exercising 
reasonable care by inspecting and testing the transformers. This duty it 
failed to perform. The plaintiff’s intestate was fatally injured by flames 
resulting from a short circuit. Held, that the defendant’s negligence was 
a question for the jury, and that its negligence, so found, was a proximate 
cause of the fatality. Judgment for the plaintiff affirmed on these issues — 
wane on the issue of damages. Sider v. General Electric Co., 197 N. Y. 

upp. 98. 

The problem of the instant case was not presented by MacPherson v. 
Buick Motor Co., where there was no party subsequent to the defendant 
who had a duty to inspect. MacPherson v. Buick Motor Co., 217 N. Y. 
382, 111 N. E. 1050. It was, however, suggested as an open question in 
Judge Cardozo’s opinion. The court here refuses to ingraft upon the prin- 
ciple of that case the limitation that the manufacturer is relieved from lia- 
bility as a matter of law because of the additional duty here present. In 
other words, reliance by the manufacturer on the duty of a subsequent 
party to inspect may be negligence, and a proximate cause of an injury to 
a third person. The decision is surely sound on the issue of negligence. 
There should be no difficulty of causation. The jury, in finding negligence, 
must have determined that the danger and consequent injury were reason- 
ably foreseeable. Another party’s failure to act does not make the de- 
fendant’s force remote. Wanamaker v. Otis Elevator Co., 228 N. Y. 192, 
126 N. E. 718; Harwell v. Columbia Mills, 112 S. C. 177, 98 S. E. 324; 
Regina v. Haines, 2 C. & K. 368.' Contra, Fowles v. Briggs, 116 Mich. 425, 
74 N. W. 1046; Missouri, K. & T. Ry. Co. v. Merrill, 65 Kan. 436, 70 Pac. 
358. See 1 BEVEN, NEGLIGENCE, 51 et seq. 


TRUSTS — PARTICIPATION IN A BREACH OF TRUST— REMEDY OF THE 
CESTUI QUE TRUST.—A had a personal account and an account as 
executor of the B estate in the defendant bank. To open a new individual 
account, which was to be designated “ special,” A, under a general power of 
attorney from C, drew a check in the name of C, signed by himself as “ at- 
torney in fact” and to his own order as trustee, and deposited it in this 
“ special” account. When the deposit was made, in answer to questions, he 
represented that these funds were his own. C died, and eight months after 
the “ special ” account was opened, A, his executor, deposited a check in this 
account to his order as executor. The check represented funds of the C 
estate. Being then in debt to the B estate, he transferred some funds from 
this “special” account to his account as executor of the B estate. A then 
became bankrupt. The new executor of the C estate filed a bill against 
the bank and the new executor of the B estate to recover moneys so 
deposited. Held, that the bank is liable to the extent of the original check 
drawn to A as trustee and the check drawn to A as executor, and that 
the B estate is liable for the moneys of the C estate deposited in its 
account. Whiting v. Hudson Trust Co., 202 App. Div. 375, 195 N. Y. 
Supp. 820. . 

A bank does not participate in a breach of trust by crediting, under 
directions, to the payee’s individual account, a check payable to one as 
trustee or as executor. Batchelder v. Central Nat. Bank, 188 Mass. 25, 
73 N. E. 1024; Hood v. Kensington Nat. Bank 230 Pa. St. 508, 79 Atl. 714; 
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U. S. Fidelity & Guaranty Co. v. Home Bank, 77 W. Va. 665, 88 S. E. 109. 
See Austin W. Scott, “ Participation in a Breach of Trust,” 34 Harv. L. 
Rev. 454, 481. Contra, Bank of Hickory v. McPherson, 102 Miss. 852, 
59 So. 934; U. S. Fidelity & Guaranty Co. v. People’s Bank, 127 Tenn. 
720, 157 S. W. 414. Cf. Duckett v. National Mechanics’ Bank, 86 Md. 
400, 38 Atl. 983. Again, in accepting a check by an authorized agent, the 
bank need only inquire as to his general authority. That the check is pay- 
able to the agent’s own order should not charge the bank with notice of an 
intended fraud. Havana Central R. R. Co. v. Central Trust Co., 204 Fed. 
546 (and Circ.); Newburyport v. Spear, 204 Mass. 146, 90 N. E. 522. Cf. 
Havana Central R. R. Co. v. Knickerbocker Trust Co., 198 N. Y. 422, 92 
N. E. 12; Wagner Trading Co. v. Battery Park National Bank, 228 N. Y. 
37, 126 N. E. 347; Anderson v. Kissam, 35 Fed. 699 (S. D. N. Y.); 
Bischof v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759. Nor should 
these two elements concurring be sufficient to charge the bank for the first 
check payable to A as trustee. See Austin W. Scott, supra, 34 Harv. L. 
Rev. 454, 481. Holding the bank liable for crediting the check to A as 
executor in the payee’s individual account is equally erroneous. The de- 
cision as to the first check can only be sustained because of the added 
flavor of fraud given by the agent’s statements in response to the bank’s 
inquiry, by construing them so as to charge the bank with notice of an 
intended fraud. It is submitted the evidence does not warrant such a 
finding. The further holding of the court, making the B estate liable for 
moneys deposited in its account belonging to the C estate, is an adoption 
of a Massachusetts rule. Newell v. Hadley, 206 Mass. 335, 92 N. E. 
507; Bremer v. Williams, 210 Mass. 256, 96 N. E. 687. Cf. Metropolitan 
Trust Co. v. Federal Trust Co., 232 Mass. 363, 122 N. E. 413; Pitts- 
burgh-Westmoreland Coal Co. v. Kerr, 220 N. Y. 137, 115 N. E. 465. 
Upon agency principles the rule is applicable between corporate funds. 
Atlantic Cotton Mills v. Indian Orchard Mills, 147 Mass. 268, 17 N. E. 
1496; Lowndes v. City National Bank, .82 Conn. 8, 72 Atl. 150; Holden v. 
New York & Erie Bank, 72 N. Y. 286. The same considerations are 
absent as between trustees. But see 32 YALE L. J. 293. Adoption of 
this rule should be discouraged. See R. D. Weston, “ Money Stolen from 
One Trust Used for Another,” 25 Harv. L. REv. 602. 


[Since going to press, this case has been reversed by the Court of Appeals. 
Whiting v. Hudson Trust Co., 68 N. Y. L. J. 1773. The rule of Newell v. Hadley, 
supra, was, however, followed. | 


WaTERS AND WATERCOURSES — UPLAND OwNneEr’s RIGHTS OVER THE Fore- 
SHORE OWNED BY THE STATE. — The plaintiffs’ land extended to the high- 
water mark of a navigable lake. They used the foreshore for hunting shore- 
birds, and had erected “blinds” upon that part of it which was adjacent 
to their upland. The defendants also erected “blinds ” upon this foreshore 
and used it for hunting, to the practical exclusion of the plaintiffs. The 
latter sought to enjoin this use as a continuing trespass. The injunction 
was granted. Held, that the upland owner has no exclusive right of hunting 
pon the foreshore. Judgment reversed. Stewart v. Turney, 197 N. Y. 

upp. 81. 

_ The upland owner possesses a right of access to the water over the ad- 
jacent foreshore irrespective of ownership. Rose v. Groves, 5 Mann. & G. 
613; Yates v. Milwaukee, 10 Wall. (U. S.) 497. This right can not be de- 
stroyed without compensation for the loss. Lyon v. Fishmonger’s Co., L. R. 
1 A. C. 662; Clement v. Burns, 43 N. H. 617; Delaplaine v. Chicago & 
Northwestern Ry. Co., 42 Wis. 214. Contra, Tomlin v. Dubuque, etc., 
R. R, Co., 32 Iowa 106. Cf. Matter of City of New York, 168 N. Y. 134, 
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61 N. E. 158; Sage v. The Mayor, 154 N. Y. 61, 47 N. E. 1096; Hedges v. 
West Shore R. R. Co., 150 N. Y. 150, 44 N. E. 691; Mayor of New York v. 
Hart, 95 N. Y. 443. The upland owner may also build temporary or perma- 
nent structures upon his beach. Town of Orange v. Resnick, 94 Conn. 573, 
109 Atl. 864; Town of Bookhaven v. Smith, 188 N. Y. 74, 80 N. E. 665; 
State v. Sargent, 45 Conn. 358. The public, on the other hand, possesses 
certain rights over the foreshore. These are usually incident to fishing and 
navigation. Bagott v. Orr, 2 Bos. & Pull. 472; Peck v. Lockwood, 5 Day 
(Conn.) 22. See Hare, RIGHTS IN THE SEASHORE, 186. There is also a 
general right of passage. Barnes v. Midland R. R. Co., 193 N. Y. 378, 85 
N. E. 1093; People v. Steeplechase Park Co., 165 App. Div. 231, 151 N. Y. 
Supp. 157, reversed on other grounds in 218 N. Y. 459, 113 N. E. 521. Cf. 
Murphy v. City of Brooklyn, 98 N. Y. 642. Contra, Llandudno Urban 
District Council v. Woods, [1899] 2 Ch. 705; Blundell v. Catterall, 5 B. & 
Ald. 268; Mace v. Philcox, 15 C. B. N.S. 600. The right to hunt from the 
foreshore or over non-navigable waters is not properly one of these rights. 
Hall v. Alford, 114 Mich. 165, 72 N. W. 137; Sterling v. Jackson, 69 Mich. 
488, 37 N. W. 845; Carrington v. Taylor, 11 East 571; The Queen v. Pratt, 
4 E. & B. 860; State v. Shannon, 36 Ohio St. 423. Cf. Smith v. Odell, 194 
App. Div. 763, 185 N. Y. Supp. 647. Moreover, the public’s rights are 
subordinate to those of the upland owner, and may not be exercised so as 
to interfere with his right of access. Ferry Pass I. & S. Ass’n v. White’s 
River I. & S. Ass’n, 57 Fla. 399, 48 So. 643. Nor can they interfere with 
a reasonable use of the upland owner’s property incident to its being adja- 
cent to the water. Sutter v. Heckman, 1 Alaska 81; Johnson v. Jeldness, 
85 Ore. 657, 167 Pac. 798; Duncan v. Sylvester, 24 Me. 482; Sisson v. Cum- 
mings, 35 Hun (N. Y.) 22; Johnson v. May, 189 App. Div. 196, 178 N. Y. 
Supp. 742. See Locke v. Motley, 2 Gray (Mass.) 265, 267. Cf. Oelsner 
v. Nassau Light & Power Co., 134 App. Div. 281, 118 N. Y.. Supp. 960. 
Upon either ground, that the defendants possessed no public right of hunt- 


ing upon the foreshore, or that they exercised such rights as they possessed 
so as materially to interfere with the upland owner’s enjoyment of his prop- 
erty and his foreshore, it is respectfully submitted that the injunction in the 
principal case should have been granted. 


WATERS — PERCOLATING WATERS— RIGHTS OF AN APPROPRIATOR. — 
The respondents had appropriated all the waters of a stream, while the peti- 
tioner’s lands were public lands of the United States, in Utah. The peti- 
tioner, in the course of mining operations, drove a tunnel into a mountain. 
The tunnel intercepted and collected percolating waters which before had 
found their way into the stream. These waters are held by the petitioner 
for sale to the owners of distant lands, for irrigation purposes. In a suit 
to determine the claims of these parties, the District Court gave a decree 
for the petitioner. The Circuit Court of Appeals reversed this decree, 
directing one in favor of the respondents. A writ of certiorari was granted 
by the Supreme Court. Held, that under the law of Utah the appropriator’s 
rights cannot be diminished by such attempted diversion. Decree affirmed. 
a Creek Mining & Tunnel Co. v. Midway Irrigation Co., 43 Sup. Ct. 

ep. 215. 

The case demonstrates the rejection in Utah of the common law rule, 
that waters tributary to surface waters but percolating underground are 
the absolute property of the landowner. Dicta in some earlier cases left 
the law in confusion. See Sullivan v. Northern Spy Mining Co., 11 Utah, 
438, 444, 40 Pac. 709, 710; Crescent Mining Co. v. Silver King Mining Co., 
17 Utah, 444, 54 Pac. 244. The recent decisions sustain the proposition, 
that the enjoyment of appropriated waters can not be defeated by divert- 
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ing sources of supply which percolate through the soil. Rasmussen v. 
Moroni Irrigation Co., 56 Utah 140, 189 Pac. 572; Peterson v. Lund, 57 
Utah 162, 193 Pac. 1087. See Stookey v. Green, 53 Utah, 311, 178 Pac. 
586. See 2 KinNEY, IRRIGATION & WarTER RIGHTS, 2 ed. § 11094. 


WILLs — CoNsTRUCTION — RESTRAINT ON FREEDOM OF RELIGION — 
EFFECT ON CONDITIONAL LIMITATION WHEN Devise Over Faits.— A 
testator devised land to his son A for life, then to the children of A 
provided they remained faithful to a certain religion; if any of the 
children should forsake the religion, then to those of the children who 
remained faithful; if A should die without issue, then to B. The children 
of A remained faithful until after the death of A. Then they all forsook 
the religion. The children of A contracted to convey the fee to the 
defendant. In a suit for the purchase-price the defendant pleads that the 
plaintiffs have not a good title. Held, that the words do not create a 
condition subsequent; even so, a condition tending to restrain freedom of 
religion is invalid as against public policy. Decree for the plaintiffs 
affirmed. Drace v. Klinedurst, 118 Atl. 907 (Pa.). 

To consider the condition against public policy seems incorrect. This 
mere inducement to keep one’s religion is not a denial of religious freedom. 
Paulson v. Paulson, 127 Wis. 612, 107 N. W. 484; Magee v. O’Neill, 19 
S. C. 170; Barnum v. Mayor, etc., of Baltimore, 62 Md. 275. Contra, 
Maddox v. Maddox, 11 Grat. (Va.) 804. Our constitutional guarantees of 
religious freedom are limitations on the power of the government, not on 
the right of the individual to contract or devise. See Magee v. O’Neill, 
supra, at 187. See CooLtey, PRINCIPLES OF CONSTITUTIONAL Law, 2 ed., 
213. Such a condition, as in total restraint of marriage, is an inducement so 
contrary to the public good as to be invalid. Lloyd v. Lloyd, 2 Sim. (N. S.) 
255; Morley v. Rennoldson, 2 Hare, 570. But the strong public policy 
against race suicide there has no counterpart in the principal case. However, 
it does not appear that the estate in the plaintiffs was ever divested. The 
provision that the children remain faithful was in form both a condition 
precedent and a condition subsequent. In such circumstances the law, 
favoring the early vesting of estates, construes the condition as subsequent 
only. Edwards v. Hammond, 3 Lev. 132; Cockey v. Cockey, 118 Atl. 850 
(Md.). The devise over after a condition subsequent is sometimes con- 
strued as part of the condition so that on failure of the devise the condi- 
tion subsequent does not take effect. Harrison v. Foreman, 5 Ves. Jr. 206; 
Jackson v. Noble, 2 Keen, 590. Even without such a construction the courts 
in their antagonism to divesting absolute estates will not let the condition 
subsequent operate where no one exists who can take by the devise over. 
Smither v. Willock, 9 Ves. Jr. 233. See Farnum v. Farnum, 83 Conn. 369, 
385; 77 Atl. 70, 75; Sullivan v. Garesche, 229 Mo. 496, 509, 129 S. W. 940, 
953. But cf. Doe v. Eyre, 5 C. B. 713; Robinson v. Wood, 27 L. J. Ch. 726. 
Moreover, the devise over would fail because of remoteness, — unborn 
children of A might forsake their religion more than 21 years after a life 
in being. Here, too, the first gift is absolute where the devise over does 
not take effect. Farnum v. Farnum, supra. 


Witts — ConstrucTION— VESTED AND CONTINGENT REMAINDERS — 
ACCELERATION. — Testator devised land to his wife, A, for life, and after 
her death to his son, B, absolutely “ should he then be living,” and “ should 
he die before” A, to B’s descendant or descendants surviving A, then over. 
After the testator’s death, A renounced the will and elected to take the 
portion of the estate allowed her by statute. A bill was thereupon filed 
for the construction of the will. Held, that the remainder following the 
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life estate is vested and was accelerated on the renunciation of the wife. 
Cockey v. Cockey, 118 Atl. 850 (Md.). 

A remainder is vested when throughout its continuance it stands ready 
to take effect in possession whenever and however the preceding freehold 
estates may determine. See Gray, RULE AGAINST PERPETUITIES, 3 ed., 
§ 101. Therefore, a remainder expressed as subject to a condition pre- 
cedent of surviving the life tenant is held to be contingent rather than 
vested. Dunwoodie v. Reed, 3 S. & R. (Pa.) 435. In the principal case 
the remainder to B is limited upon such a condition precedent, but a condi- 
tion subsequent in form follows. In certain cases where the words used 
state a condition both precedent and subsequent in form, the courts 
following the rule of Edwards v. Hammord treat the condition precedent 
as non-existent and hold the remainder vested subject to being divested. 
Edwards v. Hammond, 3 Lev. 132; Roome v. Phillips, 24 N. Y. 463. 
These decisions indicate the length to which courts have carried the rule 
that a remainder will, if possible, be construed as vested. See Boatman v. 
Boatman, 108 Ill. 414, 419, 65 N. E. 81, 83. However, in England the 
rule of Edwards v. Hammond has not been applied to the extent of dis- 
regarding a condition precedent in form that the remainderman survive the 
life tenant. Doe v. Scudamore, 2 Bos. & P. 289. At least one American 
case has held otherwise. Parker v. Ross, 69 N. H. 213, 45 Atl. 576. 
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A Dicest oF THE LAw oF ENGLAND WITH REFERENCE TO THE CONFLICT 
or Laws. Third edition. By A. V. Dicey and A. Berriedale Keith. 
London: Stevens and Sons, Sweet and Maxwell. 1922. pp. cxi, 952. 


The last time I saw Professor Dicey was just two years ago, at his 
home in Oxford. He looked gray, old and broken, feeble and deaf, but he 
was mentally alert and vigorous. He was engaged with Dr. Keith in this 
new edition of his Conflict of Laws, and discussed with interest and under- 
standing the changes which the war had wrought in the subject. We 
talked, too, of the first time I had met him, when he was delivering his 
brilliant lectures at Harvard, “ Law and Opinion in the Nineteenth Century,” 
and of his visit to my class, and his envy of my fifty students; he never 
could get together more than half a dozen students for the Conflict of 
Laws in Oxford. I left him sadly, for I knew that I should look upon 
his ‘face no more. He lived to finish this edition with Dr. Keith’s 
sympathetic help. 

The first edition of this work appeared in 1896 and was reviewed at 
length in this magazine._ The second edition was published in 1908. 
This third edition represents the summation of a fine scholarship which 
has distinctly advanced our knowledge of a most important branch of law. 
One who would become a master of this subject is especially beset with 
the pitfalls of scholarship — pedantry, may one say, on the north, preciosity 
on the east, credulity on the west, and superficiality on the south. In 
this dangerous ground Dicey walked serene and sane. His text is as 
simple and as readable as a story of Stevenson; only one who has tried 
so to write legal statements can guess the labor which resulted in this 
admirable clarity. One seldom turns to the book for help on a difficult 
question without finding a careful and well-considered conclusion on the 


1 ro Harv. L. Rev. 168. 
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point. And in every line he thinks the thoughts and speaks the language 
of the law. 

There has been little change in the text of this edition. The passing of 
new statutes on Nationality, Bankruptcy, and Companies have led to 
some changes in the treatment of those subjects. As in the second edition, 
much of the original work is in the Appendix. Five new articles appear 
here. Three are on Nationality and Alienage, one on Divorce and Nullity, 
and one on Indian and English mixed marriages. These articles show the 
same careful work that has distinguished the earlier editions. 

In saying that Dicey on the Conflict of Laws is one of the foremost 
English legal treatises written in the last century one does only the barest 
justice; but one must also point out two defects which an English treatise 
must have, when compared with the outstanding American works of the 
same sort. In the first place the “welter of decisions” from which we 
suffer has at least this merit: that it gives the legal author rich store of 
authority on which to draw. He sees the rules which he is formulating in 
operation in so many ways that he can wisely limit and qualify them, and 
his final statement of law has an authority which can come only from 
wide maturity of experience. Compared with that of the American lawyer, 
the juridical apparatus of his English brother is limited and narrow. In 
the second place the English author is awed by his material; he dare not 
criticize the lightest word, the most ill-considered dictum of a judge. 
Dicey is a true scholar; yet he could say, in his preface to this edition, 
that the editors “have treated the conflict of laws solely from the point 
of view of the law of England as it at present stands. . . . They have 
not attempted to defend the English rules as to the conflict of laws as 
being always in accordance with the dictates of logic or of expediency, 
and they have borne in mind that the commentator or expositor of a law 
has no need to play the part of an apologist or reformer,” It is almost 
pathetic to think of the aged scholar following the infelicitous dicta of a 
Kekewich or a Lord Coleridge, sinking his own knowledge of his chosen 
subject out of reverence for official utterance. We have this one great 
good, at least, from our superfluity of courts of law: that a decision, like 
the work of a scholar, must win its authority by its own merit. 

If Dicey could have spoken his own mind, if he could have considered 
the American and Colonial decisions which he knew and studied, this 
work would be more than one of the best of its kind; it would stand 
among the works, the very few, which are at the head of legal literature 
in any country. 

A kind man, a gentle scholar, a learned lawyer, full of honors and truly 
lamented, Dicey has left in this work a noble monument to his learning. 


JosePpH H. BEALE. 





Tupor ConsTITUTIONAL DocumENTs. Edited by J. R. Tanner. Cambridge, 
England: The University Press. 1922. pp. xxii, 636. 


This admirable volume will go far to fill a part of the gap between 
Stubbs’ Select Charters and the useful collection of Mr. Prothero. The 
period from 1307-1485 is, indeed, still unspanned; and Mr. Tanner over- 
laps some fifty years of his distinguished predecessor. But it is hard to 
see how the period he covers could have been better done. All the materials 
are here for an ample judgment of Tudor constitutionalism. Mr. Tanner’s 
own comments are always scholarly and judicious; and only one who has 
dug deeply into the same material can estimate the amount of complex 
research that has gone into their making. If anything is lacking it is a 
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selection from the political writers who indicate the drift of the time; 
something of Ponet and Goodman, of Gardner and of Tyndale, would have 
illumined much that has not, otherwise, the full perspective that it needs. 
Since the editor compiled his book, one or two additions of importance 
have been made to the literature. Thus, Professor Pollard has shown 
that the famous Act of 1487 has nothing to do with the Star Chamber; 
the words Pro Camera Stellata are the addition of a mid-sixteenth century 
clerk.’ Mr. Lewis Einstein’s Tudor Ideals was worth a place in the bibliog- - 
raphy; it casts a brilliant light on Mr. Tanner’s material. One would 
have liked something on martial law, on the prerogative; Neale’s case 
(1593) among those on freedom of arrest, the Westbury Corporation case 
(1571) on the control of elections by the House. But these are minor 
things among a luxuriant feast. It now remains only for the Harvard Law 
School to increase the debt of English students to it by persuading one 
‘of its scholars to do the kindred volume from 1307-1485. We on this 
side would be happy to think that it was in the competent hands of 
Professor McIlwain. Haro_p J. LAsKI. 





ANNOTATED CASES ON THE Law oF SuRETYSHIP. Second Edition. By Arthur 
Adelbert Stearns and Wells M. Cook. Cincinnati: The W. H. Anderson 
Company. 1922. pp. xiii., 740. 


Tue Law or SuretysHip. Third Edition. By Arthur Adelbert Stearns and 
Wells M. Cook. Cincinnati: The W. H. Anderson Company. 1922. 
pp. XIv., 722. 


The case book is an enlarged edition of the compilation prepared by 
Professor Stearns and published in 1907. It contains an important change 
in the order of presentation: the chapter on suretyship defenses which 
followed chapters on private, public and judicial bonds in the former 
edition precedes them in the new. This change is probably for the better 
because it makes for continuity. In this connection it may be suggested 
that pedagogically, though not logically, the proper place for the last 
chapter, which deals with the surety’s remedies against the principal, should 
be first or near the first. It is in this chapter that the student can best 
approach the essential elements of the suretyship relation; consequently it 
should precede treatment of the statute of frauds. Furthermore a knowl- 
edge of the surety’s rights against the principal is indispensable in deal- 
ing with the surety’s defenses against the creditor, since in many situations 
the only or the chief justification for discharging the surety is the pro- 
tection of the principal against indirect attack. 

The second important change in the case book is the addition of a chapter 
on corporate suretyship. In view of the importance which such transac- 
tions have assumed in recent years, this is an addition of distinct merit. 
Aside from several cases relating ‘to the discharge of sureties upon building 
bonds, and perhaps a few others, this chapter appears to have been Mr. 
Cook’s sole contribution of new matter. It is to be regretted that on 
other subjects few, if any, new authorities are added. 

The former edition of the case book was open to the very serious criti- 
cism that it attempted to cover the entire field of suretyship in a relatively 
small space. The primary purpose of a case book is effective instruction 
and one must seek a happy medium between concentration and distribution; 
the latter must be sacrificed to the former in many instances; otherwise 
the book will not be well adapted to inductive teaching. Professor Stearns 
erred on the side of distribution. It seems, therefore, that Mr. Cook 
might well have shortened the three chapters relating to bonds for the 
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sake of giving greater space to subjects more readily lending themselves’ 
to class room instruction. One can scarcely conceive it to be possible, 
but the truth is that but one case is given to the subject of the voluntary 
release of security, and but one case to the release and extinguishment 
of the liability of the principal debtor. Furthermore the surety’s right 
to exoneration is represented by but one case (Hays v. Ward, 4 Johns. Ch. 
123) and that an inadequate one. 

In his preface to the third edition of Professor Stearns’ treatise Mr. 
Cock states that “the effort has been to put into the work the last ex- 
pression of the law on the subjects discussed in its pages.” One enters 
upon a reading of the book in the happy confidence that he is about to 
find a fairly full collection of the very latest cases. In this he suffers a 
grievous disappointment. Large portions of the book are merely reprints 
of the second edition of the book prepared by Mr. Clinton Dewitt; there 
is no change either in text, notes, or citations in most parts of the book. 
Mr. Cook has made certain contributions, however, in Chapter VIII, 
which deals with corporate suretyship. In several other instances recent 
cases are cited, usually relating to the question of the discharge of a 
corporate surety by a variation of risk; some attention is also given to 
the discharge of a surety by the alteration of a bill or note under sections 
124 and 125 of the Negotiable Instruments Law. In conclusion, the third 
edition of the treatise can be called a revision only in a limited sense. 

mA @ 





THe LecaL STATUS OF AMERICAN CORPORATIONS IN FRANCE. By Charles 
Gerson Loeb. Paris: The Lecram Press. 1921. pp. XXxvili, 534. 


This book has a rather unique place in American legal literature in that 
it is a thorough study of a special point of civil law. Strange as it may 
be, the United States, which is the first country in the world in inter- 
national business, is among the last in the knowledge of foreign law. 

The present study takes exactly the method which was needed: it is 
both theoretical and practical. Books on foreign law must not be purely 
theoretical, since the very small élite of theorists which is interested in 
them is generally able to read foreign books in the text. They must not 
be wholly practical, because no book of law is really practical, if it is 
not theoretical enough to allow the reader to grasp the subject as a whole, 
and to foresee the solution of new cases. 

Business men may find in M. Loeb’s book reliable information. We say 
reliable, because the author has always been very prudent, and has entirely 
avoided stating any personal theory. We may perkaps say that he has 
been too prudent, since on the points of the law of corporations which are 
In a period of transformation he refuses to forecast the future. 

We regret that the important theory of the nationality of corporations 
has not been more clearly expounded. The author tells us that the official 
theory is still that it is determined by the situs of the “siége social” 
(headquarters) of the corporation, but that some cases during the war 
considered either the nationality of the shareholders or of the directors. 
He believes that the official theory will finally prevail, but does not say 
how a case on nationality would, at present, be decided. Indeed the ques- 
tion seems rather doubtful. The recent book of M. Cuq, La Nationalité 
des Soctétés, asserts that the nationality of the directors is the essential 
factor. M. Pépy in his thesis sustains the theory that the nationality of 
those who have the controlling interest determines the nationality of the 
corporation. The new editions of the classic text-books restate the pre- 
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‘war, or official theory, which probably still prevails. We wish that this 
probability might have been demonstrated. 

Another delicate problem seems to have been avoided by the writer: 
the problem of what will be considered, in France, a corporation. If 
“ corporation” in the United States means a business unit which is recog- 
nized by the law as a unit, there are three kinds of corporations in France: 
one which has the essential features of an American corporation and is 
called “ société anonyme”; another which looks much like a partnership, a 
“ société en nom collectif”; a third, which is similar to a New York 
limited partnership. Such a question as this may arise: will an American 
partnership be considered a foreign corporation in France? The answer 
is no; but we should like to see the pertinent principles of the conflict 
of laws more thoroughly discussed. 

The book gives a very handy and clear résumé of the law of French cor- 
porations. The cases and references cited make it possible for the reader to 
work out the subject more thoroughly. 

Perhaps the main feature of this book is that it is not a book of com- 
parative law: it is a book of French law, explained from the French point 
of view, but by one familiar with American law. This alone makes it 
more valuable than most books of comparative law. 

: PIERRE LEPAULLE. 





A TREATISE ON THE LAw oF SURVEYING AND Bounparies, By Frank 
Emerson Clark. Indianapolis: The Bobbs-Merrill Co. 1922. pp. 
XXXVii, 631. 


This book is unique on an obscure branch of the law. Decisions on 
meander lines, marking lines and corners, the restoration of lost corners 
and lines and evidence of their location, boundaries on waters, the meaning 
of words used in description, and on allied subjects have, so far as we 
know, never hitherto been collected by one who was at the same time 
surveyor and lawyer. All the important problems are ‘accompanied by 
simple sketches or diagrams. This has had the effect of throwing intc 
clearer light than ever before the cases on conveyancing. We know of no 
better discussion of boundaries on waters than is here given, in spite of 
certain defects in arrangement and of an occasional lapse in clearness and 
thoroughness. For instance, it would have been better had the writer cited 
in full the cases where, on p. 341, he says that the great weight of 
American authority is contrary to Hopkins Academy v. Dickinson, 9 Cush. 
(Mass.) 544, 552, on the definition of what is “thread of stream.” In 
the main, however, the collection of American authorities is exhaustive 
and the author’s views of them not only unhesitatingly but soundly ex- 
pressed. The first eight chapters apply especially to the states having the 
rectangular system of surveying; the succeeding seventeen to all states. 
We commend the volume. J. W. 





Law CHARTS AND PATENT ENGINEERING. By Harry H. Semmes and 
Harry R. Van Deventer. Washington: The Hayworth Publishing 


Company. 1922. pp. 359. 


This book is an application of the chart idea to the exposition of 
matters connected with patents, the study of the invention, the application 
for the patent, the proceedings in the Patent Office and suits in the Federal 
courts in which the patent may be involved. There are 24 charts in this 





1 
$ 
, 
y 
) 
[ 
1 
1 
f 


BOOK REVIEWS 771 


book which give graphically in detail the various steps which may be 
involved in the development of a patentable invention and the life history 
of the patent which may be granted thereon. The charts are well arranged 
and show the multitude of questions that may arise. It is interesting to 
observe that several charts are required to set forth the possible proceedings 
in the Patent Office on an application for a patent, including the ordinary 
prosecution thereof and the conduct of interference cases. These charts 
well illustrate the burden imposed on an inventor by the many actions 
and appeals which may be taken in the Patent Office before his applica- 
tion becomes crystallized in a patent and they suggest that an intelligent 
study by the appropriate bar association might lead to a simplification of 
the present practice. For the practitioner the book is useful in presenting 
at a glance the various steps that may be taken in any particular con- 
tingency. The text which accompanies the charts adds materially to their 
clearness and value. It is no criticism of the author’s work to say that 
the chart idea of explaining a subject fails to differentiate between those 
steps which are most common and important and those which are of 
relatively less consequence. The authors have avoided this difficulty as 
far as possible by indicating graphically by means of heavy and light lines 
the distinction between the necessary steps of procedure and those which 
are merely possible. The book also contains many useful forms. As a 
guide to the patent practitioner, whether in the Patent Office or in the 
courts, the book furnishes a ready and useful reference. 
J. L. STACKPOLE. 





TRADE-MARK Laws OF THE Wortp. Compiled and edited by John H. 
Ruege and W. B. Graham from the Libraries and Records of William 
Wallace White. New York: Trade-mark Law Publishing Company. 
1922. pp. xi, 1007. 


To the manufacturer whose goods go to all parts of the world and 
who desires trade-mark protection in foreign countries this book furnishes 
a valuable source of information. In it are given the texts of the trade- 
mark laws of some 102 foreign countries arranged alphabetically from 
Argentina to Zanzibar; and at the end of the book are the texts of several 
treaties and conventions which have been entered into by a number of 
countries. One can only praise the thoroughness with which this work 
has been done and express one’s appreciation of the great convenience in 
having the trade-mark laws of the different countries of the world collected 
in English in one volume. J. L. STACKPOLE. 





CycLopepIA OF CRIMINAL Law. Edited by Hascal R. Brill, assisted by 
the Publisher’s Editorial Staff. Chicago: Callaghan & Co. 1922. 
Vol. I., pp. xxiv, 1003. 


This recent cyclopedia of the criminal law, in the words of its preface, 
“makes no claim to being a scholarly masterpiece, but like the lowly 
hammer of the carpenter seeks only to be of service.” 

As a student of the law one cannot but regret that progressive editors 
of encyclopedias do not undertake by some appropriate notation to dis- 
tinguish between mere dictum and decision in the citations quoted in support 
of the text statements. Such an innovation would make the book under 
discussion immensely more serviceable both to practitioners and to students. 
But perhaps the critic should not be too exacting. In fact the service 
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rendered by such a book is not critically to discuss the law, but rather 
to make readily accessible the mass of decisions which form the living 
law. This service is here well performed. Practitioners will find the book 
convenient and useful, particularly in its collection and citation of the more 
recent cases, and in its treatment of such present day offenses as those 
growing out of violations of the Volstead Act and the Income Tax Acts. 
Volume I deals with the general principles of the criminal law, and 
with the crimes of abduction, abortion, arson, assault, blackmail, burglary, 
conspiracy, embezzlement, false imprisonment and forgery. Volumes II 
and III will cover other specific crimes. F. B. S. 





Tue Law or City PLANNING AND ZONING. By Frank Backus Williams. 
New York: The Macmillan Co. 1922. pp. xvii, 738. 


“City Planning,” as defined by The American City Planning Institute, 
“is concerned with the territory occupied or to be occupied by any com- 
munity and with prospective physical alterations in that territory and 
the objects upon it, in so far as such alterations can wisely be controlled 
or influenced by concerted action in the interest of the community as a 
social unit.” Zoning, though often treated as a separate subject, is really 
a part of the city plan, being that part which is concerned with the regula- 
tion of the development of private property by the creation of zones or 
districts in which differing restrictions upon the height, bulk or use of 
structures are imposed by law. 

Naturally, every public improvement involves some degree of planning. 
New towns generally begin with a town plan or plat. But, in the midst 
of their rapid growth, American cities generally neglected to plan or control 
this growth and the present city planning movement is hardly more than 
twenty years old. It has spread with characteristic American contagion, 
momentum and organization; so that today almost every municipality or 
urban community is at some stage of the process of proposing, discussing, 
preparing, adopting or enforcing a city plan. Twenty-seven percent of 
our urban population now live in zoned municipalities and the percentage 
is growing daily. 

In the United States, every new statute, every new administrative 
regulation, every new type of official action is sooner or later hailed into 
court, and forced to defend itself against attack upon its constitutionality 
or the correctness of its statutory interpretation or its conformance to 
statute. City planning and zoning laws, ordinances and procedures are 
fighting their way through the courts as all their predecessors and ancestors 
have done before them. Many of the questions which arise involve 
merely new applications of old principles of the law of municipal corpora- 
tions. For-instance, the constitutional limitations of special assessments 
for a public improvement are substantially the same whether the improve- 
ment be made with or without a plan. New methods of making or financ- 
ing public improvements are, however, by-products of the process of 
making a city plan and bring in their turn novel questions of law; while 
zoning regulations obviously call for new definitions or applications of the 
fourteenth amendment and the police power. The making and enforce- 
ment of city plans are, consequently, productive of frequent litigation, 
which presents these new questions for adjudication, and there is need 
already for a special law book on the subject. 

Mr. Williams’ work, however, does not precisely fill this need. 
Scattered throughout its pages are innumerable references to law 
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questions and citations of judicial decisions and, by means of an 
admirable index, these can be. found without difficulty. But they 
are not set out in the systematic, paragraphed, digested and annotated 
form characteristic of our law textbooks and requisite to make a book 
readily useful to the busy practitioner. Nor will the lawyer engaged in 
the preparation of his argument find here a discussion of the pros and cons 
of the law issues, or the reconciliation of apparently conflicting decisions 
by means of the formulation of reconciling general principles, or a tracing 
of relationships with other branches of the law, as, for instance, zoning 
with the law of nuisances. Many statements of legal principles are so 
elementary or simplified as to be obviously intended for the general informa- 
tion of the lay reader and would be subjected by lawyers or courts to con- 
siderable elaboration or modification. The importance of city planning, 
from the point of view of public welfare, stands out from every page and 
is expressed in many terse and epigrammatic sentences. But Mr. Williams 
does not attempt to delve deeply into the fundamentals of his subject. 
He assumes, and rightly so, that zoning promotes the public health, con- 
venience and prosperity; but he does not attempt to demonstrate in detail 
just how and why a city plan produces these benefits and how and why 
the drifting, uncontrolled and planless development of cities inevitably 
brings disease, discomfort and waste. Nor does he attempt to describe 
the place or setting of the struggle for this newer type of public control 
in the larger and unceasing combat between forces, on the one hand, of 
individual initiative and freedom, and, on the other, of public initiative 
and control. The book is not designed as a treatise on the fundamental 
sociological or constitutional aspects of the subject. 

Mr. Williams’ work does, however, fill and fill splendidly a real and 
pressing need. The process of making a city plan is largely a process of 
drafting and promoting legislation and administrative regulations and pro- 
cedure, both state and local. Mr. Williams has gathered from all over 
the world and described, set forth, quoted or cited examples of every type 
of enabling act, law, ordinance, regulation and procedure necessary for 
the making, adoption and enforcement of a city plan. At least one example 
of each type is set out in full, and almost one-half of the book is taken 
up with these full texts. The bibliography of laws, ordinances, regulations 
and decisions is complete and comprehensive. The index is perfect. For 
this task Mr. Williams is easily the best qualified man in this country. To 
it he has devoted his working life. He has travelled all over the United 
States and western Europe for first-hand information. In this book he 
has given unreservedly from his large, packed storehouse of city-planning 
information. While there is scattered throughout the work much that 
is concerned with municipal problems generally rather than city planning 
specifically, this volume is a veritable encyclopedia of city-planning subject- 
matter, precedents, practices and references. 

The work thus performs a great and needed service. For, though city 
planning has acquired much momentum and prestige, it has still to over- 
come opposition from well-intrenched interests, as well as the conservatism 
and habits of officials, before it can establish itself as the dominant mode 
of city building. Legislators and officials fear the untried and unprece- 
dented; wherein they but reflect the temper of their constituencies. The 
citizen who desires to stir his community into making a city plan will 
find in Mr. Williams’ book ample precedents upon which he can base his 
appeal to-the pride and intelligence of his community. The busy official 
who has the duty of drafting a state enabling act or a zone ordinance or 
better methods of financing improvements will find here good models to 
lighten his task and make his work effective of results. The city or other 
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attorney who is called upon to advocate or defend a city planning or 
zoning law or regulation will find here all existing precedents and analogues 
with which to support and illumine his argument. As a compilation of 
these precedents and analogues the volume is complete to its date. Ameri- 
can urban communities must, to an increasing degree, consciously plan and 
control their future development, if they would make their. attainable con- 
tributions to the health and ontentment of their citizens and the general 
stock of the world’s amenities, good order and beauty; and, in this book, 
Mr. Williams has furnished a valuable, practical tool to those who promote 
and participate in this planning and control. 
ALFRED BETTMAN. 





MassacHusEeTTS Tax ProcepurE. By E. E. Wakefield, Jr. Boston: 
Lybrand, Ross Brothers and Montgomery. 1922. pp. 168. 


Mr. Wakefield’s Massachusetts Tax Procedure is a modest but useful 
book, in which the statutes are summarized, the decisions of the courts and 
the rulings of the commissioner ‘are considered in their appropriate places, 
and occasionally an important statement as to practice is made. ll taxes 
levied under the statutes of Massachusetts are considered; personal. and 
property taxes, income taxes, corporation taxes, automobile licenses, and 
other excises. To get elsewhere the information that is packed away in this 
little book one would need the statutes, the regulations of the Income Tax 
Commissioner, and the reports, and must supplement these authorities with 
information from all the officials administering taxes. 

As examples of difficulties cleared up, one might mention the sections 
explaining the division of the federal income tax required before its de- 
duction, the abstruse interest exemption, the gain from dealing in intangibles, 
and the method of calculating the cost of stock on which stock dividends 
have been received. 

The book will-be useful to lawyers who have tax problems to solve, and 
to laymen laboring with their tax returns. It seems to be both clear and 
trustworthy. There is an excellent index. JosepH H. BEALE. 





FREE SPEECH BIBLIOGRAPHY. By Theodore Schroeder. N. Y.: The H. W. 
Wilson Co. London: Grafton & Co. 1922. pp. v, 247. 


Until recently, the problem of the proper limits of discussion concerned 
philosophers and historians rather than lawyers, but the large number of 
sedition statutes enacted during and after the World War, and the growing 
apprehension of radical agitation, have brought very many cases before the 
courts. Any lawyer who has been obliged to investigate this topic has been 
handicapped by the difficulty of finding his material. Opinions of appellate 
courts on many questions are non-existent and the sources for a brief or 
court-room argument had to be sought in pamphlets, non-legal books, and 
nisi prius cases reported in fugitive form. The legal writer on the problem 
had to begin his task by compiling his own bibliography. 

To such lawyers and writers Mr. Schroedér’s book will be invaluable. It 
makes all previous compilations insignificant. As secretary and attorney 
of the Free Speech League and author of several useful books on open 
discussion, the author has had unrivalled opportunities for ascertaining rele- 
vant material. Each entry indicates the source of his information about the 
book or article (Boston Public Library, Harvard College Library, etc.), 
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showing thus where the prospective reader may hope to find the item in 
question. The large number of items checked as in Mr. Schroeder’s own 
library reveals the wealth of his collection, which ought never to be scat- 
tered to the four winds. 

The preface states the method of arrangement. Material before the 
year 1800 is listed in a separate group because largely affected by con- 
siderations of religion. Subsequent material is not classified, as a lawyer 
might expect, on the basis of the external circumstances to which censorship 
and regulation are applied, Street-speaking, Moving-pictures, Post-office, 
etc., but according to the motive which actuates attempted suppression. 
The wide range will best be indicated by a reprinting of the Table of 
Contents. 

Part I. Before 1800. Previous to 1600. Subsequently, by decades. 

Part II. General Discussions. 

Part III. Alien and Sedition Laws of 1798. 

Part IV. Economic Motive. General and Historical Discussions; Anarch- 
ists; Bolshevists and Communists; Fraud; Industrial Workers of the 
World; Injunctions; Labor Unionists; Property; Sabotage; Slavery, Chattel; 
Socialists and Non-Partisans; Syndicalists; Teachers, Freedom of. 

Part V. Personal Motive. General Discussions; Contempt of Court; 
Legal Discussions; Trials. 

Part VI. Religious Motive. General; Blasphemy; Church and State; 
Heresy; Theater. 

Part VII. Sedition. 

Part VIII. Sex Motive. General; Art; Birth Control; Literature (Gen- 
eral); Reformers; Scientific and Medical; Theater; Trials and Legal 
Discussions. 

Part IX. War Motive. General Discussions; Trials, Reports of, and 
Legal Treatises. 

Part X. Suppressed Publications (a list of books and periodicals sup- 
pressed by various authorities). 

Index (of authors of items noted, arranged alphabetically). 

The full title of each item is given, followed in many instances by a 
brief note on the author and the contents. Continental material is largely 
represented, as well as English, American, and Australian. 

A few errors have inevitably crept in. Chattel is misspelled (Table of 
Contents and 104); 1798 appears as 1768 (Table of Contents). Among 
items overlooked are: J. P. Hall, “ Free Speech in War Time,” 21 Cot. L. 
REv. 526 (1921); E. S. Corwin, “Constitutional Law in 1919-1920,” 14 
Am. Pot. Sct. REv. 635, 655 (1920); H. W. Taft, “ Freedom of Speech 
and the Espionage Act,” N. J. L. J. Pub. Co., Plainfield, N. J., 1921; J. 
L. O’Brian, “'The Menace of Administrative Law,” Rep. Mp. St. Bar Assn. 
(1920), 153; T. F. Carroll, “Freedom of Speech and of the Press in 
War Time,” 17 Micu. L. Rev. 621 (1919); J. H. Wigmore, “ Freedom of 
Speech and Freedom of Thuggery,” 14 Int. L. Rev. 539 (1920). Some 
of these items are listed in the valuable quarterly index of the American 
Law Library Journal, which Mr. Schroeder may not have seen. A serious 
omission is the masterly article by Henry Schofield, “ Freedom of the Press 
in the United States,” 9 Proc. Am. Socrotocicat Soc. 67 (1914), now re- 
printed in his Essays on Constitutional Law and Equity. No better discus- 
sion exists of the legal aspects of freedom of speech. 

An index of subjects under such heads as Street-meetings, Deportation, 
Moving-pictures, etc., would much increase the usefulness of the book to 
lawyers having a case in one of these fields. Some special guide to 
United States Government publications would also be helpful. The reader 
does not know just where to look to find the exhaustive reports of hear- 
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ings at Washington on federal sedition bills and the alleged illegal activities 
of the Department of Justice in arresting aliens for deportation. The 
same is true of the four-volume report of the Lusk Committee in New 
York, which can not be found through the author-index. But these are 
only small objections to a book of very great value to investigators in a 
field whose importance is bound to grow as the complexities of our civili- 
zation make open discussion an increasing necessity. 


ZECHARIAH CHAFEE, JR. 





